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World Kitchen 

Mr. Ken Bardo 
U.S. EPA Region V 
77 W. Jackson Blvd. 
Chicago, IL 60604 
November 19, 2004 

359 State Ave. N.W. 
Massillon, OH 44647 

Tel: 330-832-5026 
Fax: 330-833-8003 
www.worldkitchen.com 

Subject: Transfer of the Ownership ofWKI Massillon, Ohio Facility to B&S Enterprises, l 
LLC (as nominee from Industrial Assets Revitalization, Inc.) 

Dear Mr. Bardo, 

In accordance with Paragraph 11 of the Administrative Order on Consent, U.S. EPA 
Docket No. RCRA-05-2002-0010 (the "AOC"), World Kitchen, Inc. ("WKI") is providing 
this written notice to U.S. EPA that WKI is transferring the ownership ofthe Massillon, Ohio 
Facility to B&S Enterprises, LLC by the end ofNovember, 2004. 

WKI wishes to assure you that WKI will continue to comply with its obligations 
under the AOC and that transfer of ownership has been conditioned upon the agreement of 
the purchaser to comply with the obligations ofWKI in paragraphs 21, 22, 23, 25, 30 and 33 
of the AOC. See paragraph 4(b) ofthe attached Property Purchase Agreement. In addition, 
WKI, Wyeth (AHP) and B&S Enterprises are finalizing an agreement that covers the 
obligations of each party set forth in the AOC. We will forward that agreement to you once 
it has been finalized. 

As provided by paragraph 13 of the AOC, this letter is also providing notice to U.S. 
EPA and AHP (now Wleth) that Mr. Jim Rowlett ofWKI will be the new Project Manager 
effective December 17 . He can be reached at 100 Eight Street, Charleroi, PA 15022, (724) 
489-2288 and email: rowlettjm@worldkitchen.com. 

If you have any questions, please feel free to contact me at (330) 830-5803. 

Enclosures 
cc: Matthew Basso-Wyeth 

Jim Rowlett - WKI 

Sincerely, 

9~L~ 
Jeffrey L. Burman 
Project Manager 
World Kitchen, Inc. 
Massillon Facility 
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Wildman, Harrold, Allen & Dixon 

:ns West Wa·cker Drive 

Chicago, Illinois 60606-1229 

3 12-20 1-2000 

312-201-2555 fax 

www.wildmanho rro I d.co m 

Rraim Murtishi 
312-201-289~ 

M urtishi@wi ldman harrold.com 

/}
/) /IIi ·A1 '-...... ... f.!(' lLU J (.k .. :( ldL r __ .)l. . .:.X:A 
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Wildman Harrold 
. Attomryt and Courzsdors 

VIA FEDERAL EXPRESS 

Raymond J. Kulla 
WKI Holding Company, Inc. 
11911 Freedom Drive, Suite 600 
Reston, Virginia 201 90 

October 6, 2004 

Re: 359 State Avenue NW, MassiiJon, OH 

Dear Ray: 

Enclosed please find a fully executed Property Purchase Agreement, a Key Date 
Schedule and a Closing Checklist. In addition, I have enclosed a copy of the Strict Joint Order 
Escrow. We expect the Earnest Money to be wired into escrow today. Also, we will monitor all 
relevant dates and keep you apprised of any changes. 

RMimaDencls. 
cc: Tony Caner (w/encl.) 

Jeff Gray (w/o encl.) 

~:jJdman. Harrold. Alh·n & Dixnn l.LF 

Very Truly Yours, 

WILDMAN, HARROLD, ALLEN & DIXON LLP 

Rraim Murtishi 

p.2 
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PROPERTY PURCHASE AGREEMENT ·. ·-'''\' :· ....... · .. 

. This Propeny Purchase Agreement (this "Agreement") is made as of October 5, 2004 
(the "Effective Date" when executed by Seller), by and between EKCO MANUFACTURING 
OF OHJO, INC., a Deltnvare corporation· ("Seller"), and INDUSTRIAL ASSETS 
REVIT ALIZATJON, JNC., a California corporation d/b/a lA Machinery Company, or its 
nominee(s) ("PurchaseJ·"). 

RECITALS 

A. Seller owns approximately 23 acres of land improved primarily with single story 
industrial buildings containing a total of approximately 243,000 square feet, commonly known as 
359 State Avenue NW, Massi11on, Ohio, and legally described on Exhibit A attached to and 
made a part of this Agreement (together with all rights, easements and appurtenances thereto the 
"Parcel"), the personal prope11y set forth on Exhibit B attached to an made a part of this 
Agreement (collectively, the "Personal Property") and all mechanical, HV AC, fire protection 
and security systems (such items, the Parcel and the Personal Property are sometimes 
collectively referred to in this Agreement asthe "Property"). 

B. Seller desires 10 sell the Property to Purchaser, and Purchaser desires to purchase 
the Property on the tem1s stated herein. 

C. Seller's affiliate, \"Vorld Kitchen, Inc. ("WKI"), is a party to (i) an Administrative 
Order On Consent under U.S. E.P.A. Docket No. RCRA-05-2002-001 0 (the "Order") with the 
United States Environmental Protection Agency and American Home Products, now known as· 
Wyeth, 1nc. ("'Vyeth"), and (ii) an Agreement to Perform Corrective Action Responsibilities, 
dated August 5, 2002 (tl1e ''\Vyeth Agreement"), with Wyeth. The Order and the Wyeth 
Agreement related to certain em•ironmental matters at the Parcel. 

1T JS THEREFORE HEREBY AGREED AS FOLLOWS: 

1. Purchase Price~ Earnest Money. 

(a) Purchaser agrees to purchase the Property for (the 
"Purchase Price"), plus or minus prorations as set forth herein, on the terms set forth herein. On 
or before the expiration of the lnspection Period, the Purchase Price shall be allocated by written 
agreement of Buyer and Seller. ln tlJe event Buyer and Seller faj} to agree to an allocation on or 
before the expiration of the ]nspection Period, the allocation sha]] be as follows: to 
tl1e Parcel; and · to the Personal Propeny. 

(b) Purchaser sl1a]] deliver to the Title Company (as defined below) 
by cenified or c~1~hier' s check or 'vire nansfer upon execution of this Agreement, to 

be held in escrow in an intC'rest bearing account, pursuant to the provisions of this Agreement 
(such amount and all intere~t tbereon hereinafter refC'rred to as the "Earnest Money"). The 
balance of the Pnrcl1ase Price:: ~Jwll be delivered on the Closing Date (a~ defined in Paragraph 3). 

2. ConYrYanre :md Title'. Seller agrees to sell the Property at the price and on the 
terms set forth herein. and 10 con\·ey or cause to be conveyed to Purchaser or its nominee(s) good 
and J1J<~rketablc fee simplt· titil 1 ;,nd insurable ;1s .S11cl1) 10 the Parcel by a recordable special or 
limited wan·anty deed in fom1 rea.o:on8b)y acceptable to PurchasC'r (tl1e "Deed"), subject only to 
the ma11ers set fnrtl1 on Exhibit C 11hc "P('I"J11i11t>d Excrplions'·), and Purchaser is not assuming 
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' • any liability for any of SeDer's debts, llabilities or obligations relating to the Property or 
otherwise. SelJer hereby indemnifies, defends and holds harmless Purchaser. (or its nominee), its 
affiliates and their respective officers, directors and sharehold-ers from and against any loss, 
liability, claim, fine, penaJty, demand, suit, expense, including without limitation, reasonable 
attorneys' fees, court costs and expert fees, settlement, obligations, damage or. deficiency for the 
failure of Seller to discharge, perform or pay in full when due any of Seller's debts, liabilities or 
obligations relating to the Property or otherwise, whether accrued, absolute, contingent or 
otherwise due as of the Closing, or to become due after the Closing; provided, however, Seller's 
foregoing agreement shall not affect the provisions of Paragraph 4(a) or apply in any manner to 
any debts, liabilities or obi i gations relating to: the Property's physical, environmental, soil or 
other condition except as provided in Paragraph 4(b). · 

3. Closing Date and Possession. 

(a) The time of closing of the purchase and sale of the Property shall b.e on the 
101h day following the expiration of the lnspection Period (as· defined below), as the saine may be 
extended by the terms and conditions of Paragraph 8(b) (the "Closing Date"), at the office of 
First American Title lnsurance Company (the "TitJe Company"); in ChiCago·, Illinois, provided 
title to the Property is shown to be in accordance with the requirements hereof or is accepted by 
Purchaser and Seller has complied with the other preconditions to closing ·the transactions 
contemplated by this Agreement and set forth herein. At the closing of the purchas·e and sale of 
the Property, the net sa]e proceeds sJJalJ be paid to Seller. 

(b) Sole and exclusive possession of the Property shall be delivered to 
Purchaser at closing upon funding. 

4. "As Is" Condition of Property.· 

(a) Subject to Seller's obligations under Paragraph 4(b) and further subject to 
reasonable use, wear, tear and natural deterioration of the Property bew..reen the date hereof and 
the Closing Date and to any acts of Purchaser or its officers, employees, agents, contractors or 

---~oonsttitilfit-s-ther-een;-P·ure-ha-s-er-a-grees--t-e>-aecept the Property...llj\-5--lS-;--WH ERE IS" in its condition 
on the date hereof and further agrees that SeHer shall not be liable to Purchaser. for ·any latent or 
patent defects in the Property. Other than those warranties set forth in Paragraph 11 of this 
Agreement, SELLER HEREB':r' EXPRESSLY DISCLAIMS ANY AND ALL WARRANTIES, 
WHETHER EXPRESS OR JMPLJED, WITH RESPECT TO THE PROPERTY, INCLUDING, 
WITHOUT LilVIJTATION, THE WARRANTIES OF MERCHANTABILITY OR FITNESS 
FOR A PARTICULAR PURPOSE. Notwithstandin2. the fore2.oine. Seller and Purchaser agree 

~ ~ -~ ~ 

that (a) pursuant to Paragraph 14, Purchaser will be provided the opportunity to examine the 
Property and to become familiar witl1 the physical, em·ironrr:iental, soil and other conditions 
thereof and to conduct st1ch investigation of the Property as Purchaser considers appropriate, and 
(b) neither SeJJer nor any of the employees, agents or allomeys of Seller bave made any verbal or 
written representations \Varramies, promises or g1.1aranties wlJatsoever to Purcbaser, '"l1et]Jer 
express or implied, and, in panin1Jar, that no sucb representations, warranties, promises or 
guara11ties ha,:e been made with respect to tbe physical, environmental, soil and other co11ditioJ1S 
or operation of the Properly, the zoning and other laws, regulations and rules applicable to the 
Propeny or any pan thereof nr any otl1er mal1er or 1111ng affecting or related to the Propeny or the 
transactions contemplated he-reby, except as, and solely to the extent, J1erein specifically set fm1h 
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in Paragraph 11 hereof. Purchaser hereby fully and irrevocably releases Seller:a.il,d•its,agents and 
representatives from any and all cJaims it may now or hereafter acquire against .Seller or its 
agents or represent~tives for any cost, loss, liability, expense, damage, action or.cause or action 
arisi-ng from or relating to the environmental, soli or any other condition of tht:? ;property, except 
with respect to promises or undertakings contained herein that Seller has breac~~d;· .. 

. . 

(b) Purchaser acknowledges that its use of the Property will have ·to comply 
with paragraphs 21, 22, 23, 25, 30 and 33 of the Order. In connection with the. Order and the 
Wyeth Agreement, the Deed wj}] contain a reseryation of an easement to permit access to Wyeth 
and WKJ as necessary to fulfill the terms of the Order and to· Wyeth as necessary to fulfill its 

· obligations under the Wyeth Agreement. On the condition that such access is .. pi:Ovid:e.d to Wyeth 
and WKI, Seller agrees to be responsible for all of WKI's obligations under the· Order and the 
Wyeth Agreement and to take all necessary action to cause Wyeth to perforin.: its obligations 
under the Wyeth Agreement. Seller agrees to defend, indemnify and hold harmless Purchaser 
from all damage to persons or property resulting from Wye~'s and WKI's negligence or willful 
misconduct while on the Property after the closing to fulfill the terms and/or obligations of the 
Order and the Wyeth Agreement and WKI's performance of its obligations under the Order and 
the Wyeth Agreement. TJ1e obligations of Seller under this Paragrah 4(b) shall survive the 
termination ofthis Agreement. · · · 

5. Prorations. Costs and Utilities. 

p.5 

(a) At closing, current real estate taxes (based on actual taxes for 2003),. 
personal property taxes, if a11y, imposed upon any part ·of the Property, assessments and other 
public governmental charges and, to the extent applicable, fuel, water, sewer_ aJ?.d other utility 
charges (based on the most receJJt bills therefore) and other items customarily prorated in the 
State of Ohio, whicl1 have accrued to the Closing Date, shall be prorated to the Closing Date 
between the parties. The .proration of 2004 real estate taxes by the parties at closing shall be a 
final settlement between tl1e parties with respect to such real estate taxes. Purchaser shall pay for 
the cost of recording the Deed. All applicable deed ta:xes and real estate transfer and conveyance 
taxes, if any_ shaJJ be paid by Purchaser. Purchaser will solely responsible for· all applicable 
sales, use and other taxes in cmmection with its purchase of the Property and promptly remit 
same to the proper agencies. · Purchaser shall indemnify, defend and save Seller harmless from 
and against all sales, use and other tax obligations with regard to Purchaser's purchase of the 
Property. 

(b) Jf consumption of water, sewer, electric and other utility .charges for the 
Parcel is measured by meters, prior to the Closing Date Seller shall obtain a reading of each such 
meter and a final bill as of the Closing Date. If there is no such meter or if the bill for any of the 
foregoing has not been issued as of tl1e Closing Date, despite Seller's commercially reasonable 
efforts to obtain such bill, tl1e charges therefore s11all be adjusted at tbe Closing Date on the basis 
of the charges for the prior period for which such bills were issued and shall be further adjusted 
benveen the parlies ·when the bills for the correct period are issued. Seller and Purchaser shall 
cooperate to cause the tn:msfer of tnility accounts from Seller to Purchaser. Any utility security 
deposits to be refunded to Seller shall be obtained by Seller from tJ1e tltility companies, and 
Purchaser shall make its own deposit '"'ith sucb companies. Notwithstanding the foregoing, 
Seller shall be responsible fnr :111 electricity charges incurred in order to fulfill its or \"Vyetl1's 
obligations under tl1e Order ;mel 1l1e \Vyeth Agreement. Purchaser agrees to provide Wyeth and 
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WKI with electricity service as necessary to comply with the Order. Purchaser shall submit to 
Seller whhin ten (1 0) days of Purchaser's receipt thereof, an invoice and documentation as to 
those electricity charges '"'hich are Seller's responsibility under this Paragraph, and Seller shall 
remit to Purchaser within thirty (3 0) days of Seller's receipt of such invoice an~ documentation 
the total charges due and owing hereunder. In the event that electricity service is· not submetered 
for Wyeth's and WK1' s use, Purchaser shall equitably allocate electricity charges based on the 
then current electricity use at the Property until submeters have been jnstalled monitoring all 
electricity use by Wyeth and WKL lfWyeth or WKl elects to obtain electricity directly from the 
utility, Purchaser will grant Wyeth, WKJ or the utility with an appropriate easement on, over and 
under the Parcel. 

· (c) The provJsJons of this Paragraph 5 shall survJve the closing of the 
transaction contemplated under this Agreement. 

6. Closing Documents. At or prior to closing:_ and as a condition of c~osing the 
purchase and sale contemplated herein: 

(a) Seller shall deliver to Purchaser the foJlowing: 

(i) The executed Deed for the Parcel subject to· the Permitted 
Exceptions and an executed bill of sale for the Personal Property, each m 
customary form. 

(ii) An executed closing staten:_ent (also to be executed by Purch~ser). 

(jii) An executed certificate in accordance with the provisions of 
Section 1445 of the Jmemal Revenue Code of 1986, as amended (the "Code"). 

p.6 

(jv) A certificate. of Seller's Secretary or Assistant Secretary that all. 
necessary corporate approvals of this Agreement and ·the transactions 
contemplated hereunder have been obtained. 

(v) All original or other documents in SeDer's possession pertaining to 
the Property, including, but not limited to, plans and specifications, operating 
manuals, keys, and maintenance records, it being understood and ·agreed that such 
items be delivered to Purchaser at the Parcel. 

(ix) Such other documents as may be reasonably ·requested by 
Purchaser or the Title Company. 

(b) PurclJaser shall deliver to Seller the following: 

(j) The balance of the Purchase Price after application of the Eamest 
Money, plus or mim1s prorations, by wire transfer. 

(ii) An e:xecuted closing statement (also to be executed by SeBer). 

(iii) Certified corporate: partnership or limited hability compaJJy 
resolutioJJs appro,·ing 1bis Agreement or other similar autborization evidence, to 

4 
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the extent appEcable, and the transaction contemplated hereunder::•_;;:t_:·:.;;;::)>.c-~:i- · 

(iv) Such other documents as may be reasonably request~d-by Seller or 
the Title Company. 

7. Survey. Seller has delivered to Purchaser a current ALTAJACSM survey of the 
Parcel prepared by Cooper & Associates, LLP, which shall be -the only survey. Seller shall be 
obligated to provide to Purchaser (the "Survey"). . ... _,·,:,;, .... _ .. 

8. Title Insurance. 

(a) Seller has. delivered to Purchaser a commitment for title'insllftmce as to the 
Parcel (the "Commitment") from the Title Company. Purchaser shall be sol~ly responsible for 
the costs associ a ted with the issuance of the Commitment and the cost of ariY ·policies (and any 
endorsements ,thereto) provided by the Title Company in connection with the. Commitment. 
Provided such policy is available, the Title Company shall issue to Purchaser an Owner's Policy 
Form 1970B for the Pu,rchase Price amount allocated to the Parcel as set forth in P-aragraph l(a) 
herein. · · ·-· ····--

(b) Jf any update of the Commitment or the Survey discloses either exceptions 

p.7 

or survey matters which . are not Permitted· Exceptions (collectively, the. ''Unpermitted 
Exceptions"), Purchaser shaJJ notify Seller of its objection to 'any such Unpermitted Exception 
within 15 days of Purchaser's receipt of such updated Commitment and/or Survey. .If the 
Closing Date is within 10 business days of such notice, .the Closing Date shall be extended to a· 
date, which is 10 days after receipt of such. notice by Se11er, provided Purchaser does not 
terminate this Agreement in accordance with the terms of subparagraph (d) below. 
Notwithstanding anything to the contrary set forth in this Agreement, any exceptions other than 
the Permitted Exceptions showJl 011 the Commitment not identified by Purchas~r-~ Unpermitted 
Exceptions in accordance witb this subparagraph, shall be deemed to be Permitted Exceptions. 

(c) SeJJer shall have 10 days after receipt of notice of an Unpermitted 
Exception objectionable ~a Purehaser to use· its reasona:bl~ ~ff-G-I=ts-t-G-eith.er· · (i) cause the 
Unpermitted Exception to be removed or released or correct the survey defect; or (ii)'have the 
Title Company undertake to insure against loss or damage thai may be occasioned by the 
Unpennitted Exception, provided, l1owever, that such an undertaking is reasonably acceptable to 
Purchaser. Seller shall not be obligated to expend more than an aggregate of $10,000.00 under 
this subparagraph. 

(d) Jf SeiJer does not cause the Unpennitted Exception(s) to be removed or 
released or to con-ect sucJ1 survey defect(s) or cause the Title Company to undertake to insure 
against tl1e same, provided, however, that such an undertaking is reasonably acceptable to 
Purchaser witl1in said 10 day period specified in tl1e immediately preceding subparagrapb, 
Purchaser shall, at its option, by no1ice to Seller within three business days after the expiration of 
said 10 day period, (i) tem1inate' this Agreement, or (ji) accept title to the Property, in its then 
condition with the right to deduct from the Purchase Price liens or encumbrances of a definite or 
ascertainable' amount. Jn tlJc- a1,Eence of such JJotice to Seller witl1in the stated time period, 
Purchaser shall be deemed to have ,,·aived its right to tenniJ1ate this Agreement and shall accept 
title to the Property in its then cond.it.iun, witl1ou1 the right 10 deduct fi-om the Purchase Price for 
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such liens or encumbrances, provided that liens or encumbrances which may be discharged 
solely by the payment of money from Seller's proceeds at·closing shall be so discharged. 

(e) Upon Purchaser's election to terminate this Agreement with respect to the 
. Property in accordance with the teims of subparagraph (d).above, this Agreement shaH become 
null and void without further action of the parties and, in .the event that Purchaser elects to 
terminate this Agreement, the Earnest Money shall be returned to Purchaser. Except for any 
indemnities made by the parties (which shall survive the termination of this Agreement as" to the 
Property), following the distribution of the Earnest Money, if applicable (and Seller's 
reimbursement obhgations as set forth in subparagraph (d) above), neither party shall have any 
further rights or obligations hereunder with respect to the Parcel, and Seller· shall pay any costs 
for the Commitment 

9. CasualtY. In the event that the Property or any.portion thereof shall be m~terially 

p.8 

damaged or destroyed by fire or other casuaJty prior to the Closing Date, Purchaser shall have 
the option to take an assignment of Seller's insurance proceeds (limited to the arnciti.nt of the 
Purchase Price and specifically excluding any portion of such proceeds allocable to any.fixtures, 
equipment, supplies and personal property owned by Seller and not subject to ·being conveyed to 
Purchaser under this Agreement) payable in connection with the Joss or :damage (without 
representation or warranty by or recourse to Seller with respect to such insurance. proceeds} and 
proceed to close the transaction contemplated by this Agreement as to the Property in accordance 
with the tenns of this Agreement. Jf the· aforesaid option is not so exerc.ised by Purchaser, 
Purchaser shall ha·ve the option, at its sole discretion and to be exercised by providing notice to · 
Seller within 10 days of receipt of notice of the fire .. or other casualty, of terminating this 
Agreement, and in the event that this Agreement is terminated, the Earnest Money shall be 
returned to Purchaser, and SeJJer shall pay any costs for the Commitment. · 

10. Condemna1ion. 

(a) (i) 111 the event that the Property, or· any portion thereof, shal1 be taken 
or proposed to be taken by eminent domain orcondemna~ion prior 

--------------~fOThe Closing Date, Seller shall nave the right to terminate th1s 
Agreern ent within 10 days after dell very to Purchaser of written 
notice of the commencement of such actual or proposed 
condemnation (the "Condemnation Notice"). Failur:e to so elect 
shall constitute Seller's election to proceed pursuant to clause (ii) 
beJo·w. 

(ii) Jf Seller fails to exerdse its right to tern1inate this Agreement as set 
fortlJ in Paragraph 1 O(a)(i) above, tl1en Purchaser shall have the 
right, for an additional 10 days, to tem1inate this Agreement upon 
wrincn notice to Seller. Failure lO so eJect shalJ. constitute 
Purchaser's election to proceed pursl.Jantto clause (iii) belo\'1'. 

(iii) ]f neither Seller nor Purchaser exercises its right to tem1inate this 
Asreement as set fonh in Paragraplls J O(a)(i) and J O(a)(ji) above, 
then Seller shall assif!n 10 Purchaser Seller's a\va]·d payable in 
comJCction 'vith tl1e taking or condemnation of tbe Property or 

6 
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• 

. ·:_ 

portion thereof (without representation or warra.ilty.-b.y,·or-tecourse · 
to Seller with respect to such award and specifically excluding any 
portion of such award separately allocable :'·toi- any fixtures, 
equipment, supplies and personal property owned by-Seller and not 
subject to being conveyed to Purchaser under thhrAgreement) and 
Purchaser shall proceed to close the purchase o(the Property in 
accordance with the terms of this Agreement ·ori the latet'of (A) the 
Closing Date or (B) 20 days after Purchaser~.s ..... receipt ·of the 

. Condemnation Notice. · 

(b) ln the even1 Purchaser fails to exercise its right. to.,tenlrinate this 
Agreement as set forth in Paragraph 1 O(a)(ii) above, Seller shall not i~jusr·'·;:r settle any 
condemnation awards whatsoever without the prior written approval of Purchaser ·{which shall 
not be unreasonably withheld or delayed), and Purchaser an.;i.its counsel shall participate in all 
negotiations relating 1o any such condemnation awards. ·In the event that any litigation B.rises as 
a result of any such condemnation, Purchaser shall have the right to participate ·in and direct the 
course of any such litigation, a1 Purchaser's expense, and Seller shall reasonably cooperate in 
such litigation. · 

(c) Jn the event that this Agreement is terminated pursuant to this Section 10, 
the Earnest Money shall be returned to Purchaser, and Seller shall pay any· ~osts for the 
Commitment. 

11. SeHer's Represen1ations and Warranties. All representations and warrru:tties of 
Seller (which, when a representation or ·warranty requires "knowledge'? shall mean the 
knowledge of David Dietz, Pla111 Manager) set forth in this Agreement shall be tiue and correct 
as of the Closing Date. SeJJe'r hereby represents and warrants to Purchaser as to the following 
matters: 

. . 
(a) Seller has full authority to exe_cute and perform this Agreement and the 

instruments and documents referenced herein .. Seller's execution and performance under this 
Ae:reement JS pursuam to au1hority validly and duly conferred upon SeHer and its sigiJatoiies 
he;eto. AU requisite corporate action has been or will be taken by Seller and· all requisite 
consents have been or will be obtained in connection with Se1Jer entering into this Agreement 
and the instruments and documents referenced herdn, and the consummation by Seller of the 
transactions contemplated hereby. 

(b) Seller 1s a "United States Person" within the meaning of Section 
1 445(f)(3) of the Code. 

(c) Neitl1er tlJe execution of this Agreement nor the consummation of the 
uansactions contemplated hereby shall result in a breach of, or constitute a default under, any 
ae:reement, documen1, im.trumen1 or otl1er obllgation to which Seller or \VKI is a party or by 
\\7hich Seller or \VKJ may be bound and '"'ill not constitllte. a violCition of any applicable Jaw, 
rule ree:ulation. iud11:ment. order or decree of an\' 2ovemmental entitv or court to which SeiJer or . ' '-" . . .... , - - .. 
\VKJ is subject. 

(d) To the- currenl actual knowledge of Seller, any service agr-eements wjth 
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• respect to the Property are 1enninable upon not less than 30 days' advance notice, and Seller 
shaJl terminate such agreements pr1or to closing at Seller's expense. 

(f) To the current actual knowledge of Seller, there is no claim, li6gation, 
·action or suit filed, pending or threatened against Seller and involving the· Pro.perty before any 
federal, state, or local court or regulatory agency, or other governmental authority, except as 
expressly set forth herein and except for the Order and a notice ·from the Ohio Environmental 
Protection Agency of potential violation for paint line emissions. 

12. Purchaser's Representations . and· Warranties. All . representations and 
warranties of Purchaser set fort11 in this Agreement shall be true and correct as of the Closing 

· Date and shall survive the Closing Date for a period of 12 months. Purchaser hereby represents 
and warrants to Seller as to the following matters: (a) Purchaser has full capacity and authority 
to execute and perfonn tl1is Agreement; (b) Purchaser's execution and perfomiance under this 
Agreement is pursuant to authority validly and 'duly conferred upon Purchaser and.its· signatories 
hereto; and (c) the transactions herein contemplated will.not conflict with, or r.esult.in a breach 
under, any agreement or instrument by which Purchaser is bound, and will not constitute a 
violation of any appJicable la\v, rule, regulation, judgment, order or decree of. any govemniental 
entity' or court to which Purchaser is subject. · · · 

13. Broker's or Finder's Fees. Each party agrees that should some thin{ party, other 
than Anthony Caner ("Caner") (Caner being the agent for Seller), daim a finder's fee or 
broker's commission as a resuh of the acts of either party hereto, the party upon whose acts· the . 
c1aim rests shall defend said claim and, if said claim i.s established, that party shall pay said 
claim. Each party agrees to indemnify and save harmless the other party against any liability 
arising from claims for iinder's fees or broker's commissions as a result of its acts.· Seller shall 
be solely responsible for any fee or commission due Caner as a result of the srue/purcha.Se of the 
Parcel. The provisions of this Paragraph 13 shall. survive the closing of the transactions 
contemplated under this Agreement. 

14. Inspection and Condition. 

(a) Seller hereby grants to Purchaser and its employees, _agents, and 
representatives prior to the Closing Date, the right of access to the Property to inspect the 
Property and conduct such environmental, engineering and other tests and in~pections as 
Purchaser may deem appropriale (the "Investigation"). Prior to Purchaser or any Of Purchaser's 
contractors enteril1g the Property, Purchaser sha11 deliver to Seller a schedule of Purchaser's 
entry time and its activities, and Purchaser shall provide to Seller written evidence of ea~;:h 
contractor's v•/Orkers compensation insurance in statu1ory amounts and liability insurance with 
limits of no Jess than $500,000.00 per occurrence and $1 ,000,000.00 in 1he aggregate. Under all 
such insurance polides, Seller shall be named as an additional insured. Such polici.es shall be 
placed with companies qualified to do business in Ohio. Purchaser agrees to defend, indemnify 
and hold han11less SeJJer ii·om all Joss, cost, and expense and liability Seller may suffer resulting 
rrom the entry onto the Property, the inspections or tests perfom1ed.hereunder. Purchaser shall 
promptly repair any damage it or its COJ1tractors may cause to the Property. The obligations of 
Purchaser under Paragrapl1 1 4( a), \c) al1d (d) shall survive 1l1e 1em1ina1ion of this Agreement. 

(b) \1viiliin iiYe clays o:f 1l1e Effective Date (i) Se1Jer shall deliver to Purchaser 
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copies of the existing title policy and existing plat of .survey, and (ii) Sellet',t;Wj_~~~tiixl':and · 
make available to Purchaser, for examination purposes during normal busin~e~s:.'Ho~:\- at the 
Parcel, a]J other documents in the possession of Seller relating to the· i>ro:tn~rl)i~(mduding 
environmental and engineering reports, service contracts and documents perta:;ning>to· zoning, 
governmental pern1it status and. the environmental condition of the Property,.~m~luding, without 

. limitation. the Order and the Wyeth Agreement) (collectively, the .. DocumentS'~~. Jn. addition, 
upon Pur~haser's request, Seller shall direct Se11er's environmental and other.:constii.tant{s) to 
cooperate (at such consultant's customary rates), at Purchaser's sole cost and~expense, with the 
Investigation. Purchaser may make copies of the Documents provided for its use. Any copies 
made 'A'jl] be returned to Seller should this Agre~ment be terminated. - ·- .. _. -·-

. ··.:· -~~~~·;:·~~=;=·· : .. :·: 
(c) If Purchaser does not notify Seller on or before 30 days;from~.the Effective 

Date (the "Inspection Period") that Purchaser desires to proceed with the cc;n1sill.nmati.on of the 
transaction, then this Agreement shall terminate, and the Title Company shiilf-t>~§the .Earnest 
Money 10 Purchaser within five business days after the expiration of. the Inspection :Period. 
Upon such tennination, Purchaser shall remain responsible for all costs related to.its··third party 
inspection fees, and Seller shall pay any costs for the Commitment. Notwithstan<ijng .. anythlng to 
the contrary set forth in tbis Agreement, the obligation of the· Title Company to ·.return the 
Earnest Money to Purchaser sball be conditioned upon Purchaser delivering t~ ·seliei: copies of 
all third-party reports regarding the Property which were prepared by, or on beha.J.f of~·Purchaser 
in connection with the Investigation as well as all reports, studies, -surveys and:6fu~:·;documents 
provided to Purchaser by Seller. If Purchaser does notify Seller on or before the expinition oft~e 
)nspection Period that Pure baser desires to proceed with the consummation ·of thi~ transaction,.. 
then the Eamest Money sl1al1 be applied against the Purchase Price, and the.-. balance·. cif the 
Purchase Price, payable by wire transfer shall be delivered on the Closing Dati~ ... _:, ... 

(d) Pmchaser agrees to keep confidential and to use .. re~onable .. efforts to 
cause its contractors, agents and representatives to keep confidential, and not in any manner, 
directly or indirectly (except as may be required by subpoena, cdurt order or applicable law, 
provided prompt \vritten notice of disclosure under :such circumstances shall be given to the 
Seller). to disclose, i11 whole or i11 part, prior to the Closing Date any information it learns with 
respect to the Property (the "Confidential Information") 1o any person (except for persons who 
have a need to know the Confidential Information as part of Purchaser's due diligeD;ce inspection 
or the planning for Pmchaser's development of the Property) or to use the Confidential 
Information in any \vay not direc1ly related to Purchaser's due diligence in connec.tion With the 
transaction contemplated by this Agreement or the planning for Purchaser's development ofthe 
Property. The Confidentiallnfom1ation shall not include infonnation which Purchaser obtains or 
could obtain from sources otl1er than Seller, which sources ·are not subject to any confidentiality 
obligations of which Seller have notified Purchaser. 

15. Def:mlts: l<<'mc>dies. In the event a party breaches any provision of this 
Agreement prior to the Closint D<llt·, it shall have five days to cure such breach from the date of 
notice of sucl1 breach from tht> nc"~n-breaching party, and 1he followi~1g shall apply in the event of 
a non-cured breach prior 10 the- Clo~ing Date: 

(a) Jf Seller bre::~ches any provJsJon of this Agreement,. or any promise, 
wanamy, or nndenal\i11g C'liJll<lincd heJTin~ and fails to cme suc11 breach as provided herein: or 
engages in noJl·perform<mce- of any provisjon hereof, Purchaser shall be entitled as its sole 

9 
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• remedy to terminate this Agreement and receive the return of the Earnest Money, together with 
an amount equal to the Earnest Money as agreed-upon liquidated damages in full settlement of 
any and all claims arising under or in any way related to this Agreement. Purchaser irrevocably 
waives any and all right to pursue specific performance of this Agreement or any other legal or 
equitable remedy otherwise available to Purchaser not otherwise specifica]]y provided for herein, 
and in no event shall Seller be liable for any punitive or consequential damages hereunder; 
provided, however, that in the event Seller's default results from an intentional, willful fajlure or 
refusal. to comply with the tem1s of this Agreement, Purchaser shall be entitled to pursue all 
remedies otherwise available at Jaw or in equity. Both Seller and Purchaser acknowledge and 
agree that the foregoing provisions are reasonable in light of the intent of the parties and the 
circumstances surrounding the execution of this Agreement, and the parties hereto hereby 
expressly agree that their respective rights and remedies shall be limited as herein above set 
forth. In the event of a termination pursuant to this Paragraph, Seller shall pay any costs for the 
Commitment. 

(b) If Purchaser breaches any provision of this Agreement, or any promise, 
warranty or undertaking contained herein, and after five days written notice (the "Default· 
Notice") from Seller to Purchaser, Purchaser fails to cure such breach as provided herein or 
contest the default set forth in the Default Notice, Seller shall, as its sole and exclusive remedy, 
have the unilateral right to direct the Title Company to deliver the Earnest Money to Seller. 
Seller shall retain the Earnest Mm1ey as liquidated damages. Seller irrevocably waives any and 
all right to pursue speciiic perfom1ance of this Agreement or any other legal or equitable remedy 
otherwise available to Seller not othen;vise specifically-provided for herein, and in no event shall 
Purchaser be liable for any punitive or consequential damages berem1der; provided, however, 
that in the event Purchaser's default results from an intentional, willful failure or refusal to 
comply with the terms of this Agreement, Seller shall be entitled to pursue all remedies 
otherwise available at Jaw or in equity. Both Seller and Purchaser acknowledge and agree that 
the foregoing provisions are reasonable in light of the intent of the parties and the circumstances 
surrounding the execution of this Agreement and the parties hereto hereby expressly agree that 
their respective rights and remedies shall be limited as herein above set forth. Such retention 
shall not affect any terms of 1his Agreement that are deemed to survive any tenn:ination of this 
Agreement. . 

16. Additional Covenants of Seller. From the date of tl1is Agreement until the 
Closing Date, Se1Jer shall (a) maintain the Property in the same order and repair as currently 
maintained by Seller; and (b) promptly forward to Purchaser an)' material notices pertaining to 
the Property received by SelJer, including, without limitation, notices received fi·om any 
governmental authority having jurisdiction over the Property. 

17. MisceJJaneous. 

(a) E:xpenses. Purcl1aser and Seller sl1all each pay 1heir respective anorneys' 
fees. Except as othenvise herein provided, any fee, cost, cbarge or expense incurred by either 
party hereto or for v·.rhich ei1l1er pany hereto may be liable in conneC'licm with the negotimiol1, 
examination and consummation of this Agreement, shall be paid by the party hereto i))cuniJlg, or 
liable for, such fee, cost, charge or e);pellse. Purchaser and Seller sl1al1 split escrO\\. fees equally. 

(b) Further Assunmrrs. Purchaser and Seller eacl1 agree to execute 

J(l 
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promptly on demand without additional consideratio~ therefore and deliv~~~'such · 
further documents or instruments as may be reasonable and necessary iii;.1Ui~lier~~~: of the 
performance of the tem1s, covenants and conditjons of this Agreement. Thisrq,IoVisiori shall 
surv.lve the Closing. · ': ... "1;-!:c '· 

.. :i·:;::~J~·~,;-~.;: ... 
(c) Complete Agreement. This Agreement contains all o£.the,.agreeme:rits· of 

the parties l1ereto witl1 respect to the subject matter hereof and no· priord1greement or 
understanding, oral or written, pertaining to any such matters shall be effectiv:.~\Jg_~y_.purpose. 

;' ' 

(d) Time of Essence. Time i~ ofthe essence.ofthis Agreement.. 

(e) Successors and Assigns. This Agreement shall be bl.:rid.ihg;;\lpon andinure 
to the benefit of the panies hereto, their respective successors and assisP,§.~i.,:Pr<?vided that 
Purchaser may assign its rights hereunder upon prior written notice to Seller~ "Notwithstanding 
any assignment by Purchaser, Purchaser shall' remain liable for the perfo~ance·.or. all of the 
obligations of Purchaser under this Agreement. · · · · 

(i) Counterparts. This Agreement may be executed· fh_::aiJy'\iUm.ber of 
identical counterparts, each of which shall be an original, but all of which shall oonstitute one 
and the same instrument. . :. · . ·:. · 

(g) Cap1ions. The captions used in this Agreement are fot/·66-ri~~rllence only 
and are not a part of this Agreement and do not jn any way limit, amplify m'·expiam_.any .of the. 
provisions ofthis Agreement. · · · . . · 

.: .· 

(h) Notices. All notices required or permitted under this Agteement shall be 
in writing and mailed, delivered or transmitted, by one _party to the other. a~_ the following 
addresses: 

lfto Purchaser: 

With a copy to: 

JNDUSTRIAL ASSETS REVITALIZATION, INC. 
11426 Ventura Boulevard 

Studio City, California 91604 
Attention: Brian Holland 
Telecopier No.: (.8 J 8) 508-3025 

Buckley King LP A 
1400 Fifth Third Center 
600 Superior.AveJ1Ue, East 
Cleveland, Ohio 44114 
Altention: Deborah D. Zielinski 
Telecopier No.: (2 1 6) 579-1020 

]] 
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Ifto Seller: 

With a copy to: 

EKCO MANUFACTURING OF OHlO, INC. 
c/o \Vor1d Kitchen, Inc: 
1 1911 Freedom Drive, Suite 600 
Reston, Virginia 20190 · 
Attention: Raymond J. Kulla 
Te!ecopier No.: (703) 456-4760 

Wildman, Harrold, Allen & Dixon LLP 
225 West Wa_cker Drive, Suite 2800 
Chicago, Jlljnois 60606-1229 
Attention: Jeffrey P. Gray 
TelecopierNo.: (312) 201-2555 

and each such no6ce shall be deemed effective and given (i) upon receipt if personally delivered, 
(ii) upon being transmitted if sent by telegram, telex or telecopy, (iii) at 5:00p.m. three days 
after deposit in the U.nited · States mail, if sent by certified or registered mail with postage 
prepaj'd, return receipt requested, or (iv) upon receipt ifsent in any other way. Any party hereto 
may from time to time, by \vrinen notice to the other, designate a different address for notices. 
All notices sent via telecopier shall be deemed effectively given upon successful' completion of 
transmission as evidenced by a confirmation generated by the sender's telecopier machine. All 
notices may be given on behalf of a party by its legal counsel. 

(i) Applicable La'"· This Agreement and all amendments hereof shall be 
governed by and constmed in accordance with the layvs of the State of Ohio,. applicable to 
contracts made and to be perf~m1ed therein. 

(j) Severabilitv. lf any provision of this Agreement is invalid under any 
applicable statute or rule of Jaw, iris to that extent to be. deemed omitted. The remainder ofthis 
Agreement shall be valid and enforceable to the maximum extent possible. 

(k) ConfiOentJahtv. AH infonna6on learned by Pmchase1 01 Sel1e1 01 its 
respective agents under this Agreement (including, without limitation, the results of the 
Investigation) shall be kept confidential by the parties hereto to the extent it is commerdally 
reasonable to do so and their respective agents, and shall not be used by the parties hereto or 
their respective agents otherwise than as herein contemplated. Such obligation as to 
~onfidentiality and "no-use" shall survive the termination ofthis Agreemellt. 

(1) No Recording. Neither party shaJJ record this Agreement or any 
memorandum hereof. 

[THE REMAINDER OF THIS PAGE lNTENTJONALl 'l .. LEFT BLAJ\X] 
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· --: :~~·~~v.-~~:~:~~;z!{·i.:/.---
. IN WITNESS \VHEREOF, the parties hereto have execu~ed this Agreement as of the date 

. and year first above written. _____ -. __ · -: ;.:.: __ ;..,_ .. 

EKCO MANUF ACTURJNG OF OHJO, INC. 

By:~ ~Jfn 
Its: -----JJ-\/____._W __ · __ -_ 

13 

INDUSTRIAL · : :._:;_;J <<::~:~-ASSETS 
. . =· .•.. · 

REVITALIZATION, INC. __ : ,: __ . -
. · .... ·--::- ... :;,:;:~:-::.-••• ~':';·1"-

- ·. ~-.. · .. :;. ::--~- . 

-· ·:··::-. -~>·:~~- _ .. 
c •• '!.1·- . . _. ;· .. ;j;i~-7-

.. -.'. ~ -. 
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date 
and year first above written. 

EKCO MANUFACTURING OF OHJO, INC. INDUSTRIAL ASSETS 
REVIT ALIZA Tl ON, INC. 

By: ~ 1:'¥,,' \J. 
Its: __ . ----l,;\JI--£+-~~---

. (,tV\~ 
By: ___ \/~'~-~-~-----------
Its: ---ft--J"'.-l')_"· _:_ ___ _;_ __ _ 

1:: 
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EXHIBIT A 

Legal Description of Parcel 

(See Attached) 
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EXIDBITA 

LEGAL DESCRIPTION 

Tract 1 
Situated in the Oty of Massillon, County of Stark, :state of Ohio, and known as and being Out Lot 
81, containing 17.57 acres, as recorded in Schedule No. 3, page 494 of Stark County Records. 

Tract 2 
Situated in the Oty of Massillon, County of Stark, State of Ohio, <!nd known as and being Lots No. 
9730, 2604, 2605, 2606, 2607, 2608, 2609, 2610, 2611, 2612.; 2613, 2614, 2615, 2616, 26\], 
2650, 2651, 10532 and 10533, according to the present numbering of the lots in said City.' 

C.K.A: 359 State Avenue NW, Massilon, Ohio 

p.18 



Nov 18 04 02:58F World Kitchen HDQ 

EXHIBITB 

Personal Property 

(See Attached) 
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Massillon Inclusion Ust - 9122104 

118363 waxer, Model 702 
118364 Press, Shop Made, Hydraulic 

11&404 Die Uft, 2000 lb Capacity, Hand Crank Type ' 
. 116430 Sweeper, Riding TYPe, Model 255 Series II 

11'8474 Waxer, Model 702 RH 
118483 Press, 'OBI, Capacity 75 Ton 
1t8488 Press, OBI, 60 Ton 
1111497 Press, OBI, #28 
118515 Press, OBI, Type 110 ton obi 
118546 Press, OBI, 90Ton 

.·. 
118557 Press, OBI, Model 28, 90 Ton Capacity 
118585 Waxer. Model 702 
118803 SPARE GUSHER VERT. PUMP-AQUEOUS DEGREASER 
118604 REPL 480 V SWITCHGEAR ASSM. 

118605 ELECTRICAL UPGRADE 480V SWITCHGEAR 

11~1 Land 
1111623 Plasma Welder, Model PCM 1 OOOi 
111624 Welder, Model Dialarc HF-P, WI 1 Radiator Cooling 
118625 Band Saw, Horiz.ontal, Model C-916• 
118626 Shear, Model H 1852, Capacity 16 Gauge 
118628 Michigan Monorail Curling Oven (South) 

118629 Fortdift, #6000, Model 52-6FGU430 

118630 Michigan Monorail Curting Oven FV Adjustment 
118633 Welder, Model DC 400 W/ AHachments 
118635 Parts Wastter-Oegreaser, Model RT 48 M, 29" x 48 

118636 Dri1121• x 26" Table, Capacity 26" •' .. 
118638 Radial Drill, 3" Ami x ga Column 

118640 AJr Compressor, Vertical, Est. 3 Horesepower 

111643 VVaxer.~el702 
1116M Lathe, Modei14"C, Swing 161/2" x 54" cc 
111645 Lathe, Modei18"BB, SWing 20 1/2" x 72" cc 
118648 lathe,11• SWinQ X 50" Bed 
111849 Gas Furnace, Moder 120 
118685 Air"""' qn..,ssor System, lncL 2 Sullair Compressor 

llliiOW "'teSS >)r.;tem, Model PN-250=144=-48 'fv't Alta ..... """10) 
118697 Bridgecrane, Double Girder, 10 Ton, W/ Craneway 

' 
118701 Digital Message Board, 48" Long 

118712 Feeder, Model300 RP, "Cambot" 
118718 482 TRANSFER BAR SET 
118743 BLOCK UP WALL IN MAINTENANCE AREA 
111784 Pallet Pal· 
118786 Balance scale, Model HF 3000 

118787 Exhaust System 
118788 Press System, Model C-110 WI Attachments 
118790 Misc. Lab Equipment: 1 Safety Cabinet 
118791 Misc. Lab Equipment: 1 Base Counter 
118793 Composite Sampler, Model7576-10 
118794 Minor F & E: 1 Work Table 
118795 Minor F & E: 1 Work Table 
1187Q6 Misc. Lab Equipment: 1 Safety Cabinet 
118799 Vacuum Feeder, "Gambol", Model 500 RPP.90H32-1. 
118800 Furnace 26' :x 36' :x 30" High 
116601 Misc. lab Equipment: 1 Hood, 9' Long 
118802 Misc. Lab Equipment: 1 Viscometer 
11e803 Coil Upender (60" x 60j 
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~~~: ~=:~:~~ ~~: ::~ ~~:=~=~: .. ·~·<:;;::~ ::>:;:;., . .,,. 
118810 Surface Grinder, Model FSG-1632AD W/ Digital Readout 
118811 Drill Sharpener, 1/3 Horsepower 
118812 Surface Block, 4' x 3' x 7' 
118813 Packaging Une Incl. Components 

. 118814 Packaging Une Incl. ~mponents 
11tul15 Packaging Une Incl. Components ..• · . .-._.j_,_ .. ;.:~;.. .. ····-;•. 

118817 Stretch Wrap System W/ Several Components 

118819 Scale, 4' x 4' Platform W!Brechbuhler Remote Dig 
118820 Stretchwrapper, 6' x 8' 
118821 Air ~mpressor, Duplex, Model 44T, Esl10 Hossepower 
118822 Press, Model150 OBG 
118823 Bett Conveyor, 18. x 22' 
118824 Punch Press, Model3, EsL 3 Ton 
~~~~~~~----~~~~----------~----4------+------r-----,. 
118825 Rivet~ 
118826 Riveters 
118827 Bell Conveyor.12" x 10' 
118828 Blade Machine WI Nilson Modei51B Decoiler 
118832 Adjustable case Sealer 
118833 Adjustable case Sealer 
118836 D-20-ADT Bostilch Air Stapler 
118837 D-20-ADT Bostitch Air Stapler 
118838 D-20-ADT Bosliteh Air Stapler 
118844 case Sealer Mod 12A SIN 78-8059-5869-9 
118846 label Dispenser LG-31 Semi Auto 
118850 Case Sealer 3M 200A Model29.200 SIN 3052 

118854 Press System, 200 Ton Capacily WI Attachments 

118855 Minor F & E: 1 Dishwasher 
118857 Minor F & E: 1 Mixer 
11885B Minor F & E: 1 Microwave 
118859 Press System, Model250-82-144 WI Attachments 

118861 Minor F & E: 1 Carl 
118862 Press System, Model C-11 0 WI Attachments 
118863 Minor F & E: 1 WorkTable 
11"8864 Minor F & E: 1..Werk4'-abl 
118865 Minor F & E: 1 Work Table 
118867 Minor F& E: 1 Gas Oven 
118868 Air Stripper, Esl. 5' X 43' High, 30 HP W 
118870 13 Level Loaders, •paflet Pars~ 
118874 Tank, by South Mixer Area, Est. 8' Dlameterx 12 

118875 GroupofMinorF, F&E 

•., ........ 

118876 Bulk Storage Racks, Consisting ct AP:r:P:.:.:ro::x::..:9::2::3:...::S:.::e:.:c:...._ ___ -+-----1-----4-----l 
118877 cantilever Storage Racks, 21/2'-x 9' x 10' High 
118879 Air Handler for Coating Area ·-"-"-·'--~_:_::_:_::£:.;. _____ +----+-----ll-----l 

118880 Air Handler for Coating Area 
118881 Bench Hack Saw, 10" 

118882 Pres System, Model S2-2D0-144-3D._W;_;:_:_/ :..:A:.:::tl=.ach=me:.:..:::;.:.n:.::ts~---+----1----+---~ 
118884 12" Diameter Bench Sander ·--·--

118885 Surface Block 2' x 3' x 4" 
118886 Die cart Ufl., #3 W/ Hand Crank 
118888 Crane. Column Mount, 18:::'" :x-'-':::2·-::-:o,:--. W~/-=6,-1,--T""o_n_e_M-an-u----i---~----+-----1 

118889 Crane, Column Mount, 18" x 20', Wl6 1 Tone Manu 
118890 Crane, Column Mount, 18" x 20', W/6 1 Tone Manu 
118891 Crane, Est. 12' High, 3 Ton Capaci1y W/ Electric 
118892 Pedestal Grinder, 112 Horsepower 

.. . 
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118893 Crank Die Cart 
118895 Brake, Manual, 8' Wide 

.118896 Press, H Frame, Est. 75 Ton 
118897 Pedestal Grinder, 1 314 Hor.;epower, 6" 
118898 12" DisC Sander 
118900 Waxer. MOdel 702 
118901 Die Cart. 12, Hand Crank 
118903 Rotary Table 
118904 RotaryTa~ 
118905 Rotary T~bte 
118908 SUrface Grinder, Model #2, 6" x 10" 
118909 Surface Grinder, 8" x 24" Chuck 

.·· . 118910 Rotary Surface Grinder, Modet 1, 30" Diameter WI ·, 

118911 Uft 
118912 Waxer, Model 702 
118914 Air Compressor System 

118916 Surface Grinder, Ca1#e1-5833, 5" X 10" B & S M 
118917 SUrface Grinder, 10" x 24" Walker Magnetic Chuck 
118918 Surface Grinder 14" x 45" Chuck 
118920 MIUing Machine, 9• x 42!' Table, 2 Horsepower 
118921 MiUing MaChine, 9" x 42" Table, 1 112 Horsepower 
118922 Crane Column Mount, 18" x 20', W 6 1 Tone Manu 
118923 waxer, Model 702 RH 
118924 Crane Column Mount, 18" x 20'. W 61 Tone Manu 

...... -. .tt8925 Ccane..Coluron.Mount_18" .x 20'., W .6. 1.T.one Manu . 
118926 Milling MaChine, ModelFTV-4, 11" x ss~ Table W 
118927 Milling Machine, Hotiz.ontal, Model~. 15112" 
118928 Sandblast Cabinet. Model 101, 20" x 36" .x 22" ,. 

118929 Press, H Frame, Hand Hydraulic. Est 75 Too 
111930 Sand Saw, Model 2013V, W/ Welder Grinder 
111&31 Milling Machine, 9" x 42" Table, 2 Horsepower 

. 118933 Mixing Tank, 3' Diameter x 3', WI Pump & Air Agit 

118933 Mixing Tank, 3' Diameter.x 3', W/ Pump & AirJ\git .. 

118934 Deionized System, wf B Fiberglass Tanks, 12R x 4' 
i 
I 

118935 Deionized System, wt 8 Fiberglass Tanks, 12" x 4' 
118936 Barrel Buggy, Hydraulic 

I 

I 
nit; -4' lliQf'R~/-Pllmp, ~ •• ~ ~orsepowe" · 

118940 2 Press Systems, Model BN-11 0 W/ Attachments 
118941 Mixing Tank, 3' X 3' WI Air Agitators 
118942 Mixing Tank, S' x 3' WI Air Agitators I 
118943 Air A_gitslors, Qty. 11, For Barrels 
118944 Tank, 4' Diameterx 64", WI Pump, 1", 1 Horse_pQwer 
118945 Tank, 4' Diameter x 64", WI Pump, 1", 1 Horsepower 
118948 Press, Model E150, W/ Controls 
118951 Shop Crane, Portable 
118954 Con~yor & Pan Stacker 
118955 Air Compressor, Model Rollair 150 WI Arrow Air DR 
118956 Vertical Machining Center. CNC, Model4, WI Wilkers 
118957 Milling Machine, CNC, Model Hawk. 50, W/ Wilkerson 
118958 Grinder 12""Diameter Face, WI Digital Readout & 

118959 Dn11, Modei2F 15, 24" x 24~ Table 
118961 Pipe Threader, Model654 
118962 Pipe Threader, Model 535 WJ Cart 
118963 Coatin_g_ Line @ South End W/ Several Components 
118964 Coating Une @ South End WI Several Components 

-· 

118966 Crane, 4000 lb Capacity, Single Girder, 42' Span 
118967 Shear48" 
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. . .. . --~::: ~. . . ·. :;. :· : 

. .._ :~~--~:·.~t. :<"': ;:-·· 
I 

.-.. ~.:~:~·t·... · -~:;<~~t~~~f~~=~r~~: .... :·= 
.... 

~· ·· .. ·. · .. ·.· 
~171sD'tesUingTtPress;;:;:-:::--;, G::;;ree=:n;;:;e~rd;{,-:ii#SiEs~-------------:r----,----.,_ r--~·-·-__ ::;"":~ .. ~:_,-.::;:~;1/·~~,;.~-:;.;,:, ·. 
118970 stretch Wraeper, V Series, n~ Diameter : .. · .. .·: - · . 

I-1~1:-=8~97:::;1;-+P::a:..:rts~W::-;a:..:s:.;.he=r,-='M:.;-_ode:-7-'l;c;RT=-'~'-!:.8:;'-;H~=~~-------I---+---J.-.-,.,.._ ""'--_,.,;,~_,;.;Jr.,.;;t·_:~ : .. :;<.···::{:: 

118972 Overhead Conveyor Line,@ North End, App.1000 
118973 overhead conveyor Une,@ North End, App.1DOO L 

. "':,·-. 

118974 Washer/DryerW/Texas Sys1ems Controls,3 stage 
118975 Washer/Dryer W/ Texas Systems Controls, 3 Stage 

--~... -~-· 

118976 Desiccant Air Dryer, 1 0" Diameter x 54" WI Aut 
118977 Desiccant Air D111er, 10" Diameter x 54" W/ Aut 
~1~18~9~7;;;-s-f.eoa~~tin=m~u~·-=-ne::.;;@~N::::orth~End~~wi'it~s~e=-v-=e=rat:i-::.co:=::.::m:=:po::=nen:-:-:::;:ts::-----+---+---l-'-......;,;,: .. :.,.;. . .;;_.,.:.,:t_ · · , .. 

118979 coaling Une@ South End WI Several Components 
118980 Overhead Conveyor Line, @ North End, App. 1000 

. . . . ·- ·-

118982 Overhead conveyor line,@ North End, App.1000 · ,;,~:.::;~ .. ,_ 
118983 Overhead Conveyor Une, @North End, App. 1000 . _ ·::,: ~:· · ' 
~1~1~8~9&4~~~~~ing~u~-n~e~,@B~N~o=rth~E~nd~~~/S~ev~e~re~I~Co~m~~~~~~------4-------~-----4--.. ~.;~1:·~;:·~_-.-:~--- ·: .. 

118985 Press. Model SC2-10Q-60..30 WI AHschments 
119010 Slitter, 40" WICie, WI Stand 
119014 Press, Model BP2-10o-GG-30, WI Attacnments 
119025 Press System, Model SC-200-60-48-
119026 Die Uft, Model PD4--20-60 t-:,~1~90~2;::;8;-tiLa~bell-7.-:e~r.~Mo~d;::e+-1 Z~1:.;4;;;2~:.::.._-----------+--~~----J--,.... ,.:.. __ ...:._.:....,1·_._.,,_.: 

119040 Press, OBI, WI Pan Feed . _ 
r.1~1~~~~Bu~i~~~ing~lm==~~v=e=m=e~m~s~----------------------+-----~~-----+--.~-~.--~~--
119051 Press, Model OGP-50 W/ Pan Feed 
119052 VVESTNIAGARAPRESS PARTS ...... , :,f_. 
~1~1~90~7~3~~==7.~E~~~·=m~~7.ed~4~0~T~o~n~.w~~~A~n~ac~h~m~~~~--~--~----~------~----~--~--~ 
119080 Building: 359 State Avenue, Massillon, Ohio 
119081 Press-, OBI, Model7 1/2, WI Attachments 
119084 Press, OBI, Model7 112, WI Attachments 
119090 Hot MeH Glue Appl. Mod 3400 wJPattem Control 
119093 Press, Model BN-110 OBS WI Atlachmenls 
119096 Press System, Model SC2-20CJ.-60-48, W/ Attachments 
119097 3M Case Sealer Mod 200 A #1 
119098 3M Case Sealer Mod 200 A #2 
119101 3M MPD 700 Adj. Case Sealer SIN 5263 
119102 Uft Truck, Modei5FCU15" 

119104 Press, Model BN-110 OBS W/ Attachments 
119105 Uft Truclc., Model 5FCU15~ 
119106 Uft Truck, Modei5FCU15" 
119107 Uft Truck, Model 5FGC30G807 
119111 Stretch Wrapper Lanlech Mod 0300 Semi-Auto 
119112 Uft Truck, Model GCS 15 
119113 Uft Truck, Model GCS 12 
119114 Lift Tll.ICK, Modei5FGC30-VA410 
119116 Lift TOJck, Model NP-300-30 
119118 Lift Truck, Model C 20 8 
119120 Uft Truck, Model CS00-30 
119123 Hytrol Conveyor#! Model TA 
119124 Flowmaster 18" Conveyor 
119125 Press System, Model PN-250- f44;-;--478;:;-;-;W:-;;/;-;A;-;:tta;-:-:-ch;:::m=-=-e=nts----l------l----+---~ 
119126 Hot Melt Glue Applicator Mod 3400-1EA32/D 
119127 Hot Mett Glue Applicator Mod 3400-1EA32/D 
119128 Uft Truck, ModeiGCS 25MB---------'~=;_;;;;:_--------j:----+----1-----l 
119129 Hytrol Bett Conveyor #2 MOdel T A 

119131 HytroiBetl Conveyor1A 
119132 3M Case Sealer Mod 200 A #3·--·---------------------t------l-------f-----1 
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119133 3M Case Sealer Mod 200 A #4 
119134 Uft Truck, Model NP 120 
119135 Uft Truck, Model NP 500-250 
119136 Waxer, Series 702 
119137 Press SYstem. Model PN-250-144-48 

119138 Ufl Truck, Model C500-120 
118140 Uft Truck. Model B-30E 
119151 Scissor Ufl, 3' x 4', Hydraulic 
119159 Scissor Uft, 3' x 4',.Hydraulic 
119162 Scissar Lift. 3' x 4', Hydraulic 
119167 ScissorUft, 3' x 4', Hydraulic : 

119172 Cont. Rm. F & E: 20 Ann Chrs., 1 Chk.. Bd., 1 Wrtn 
119174 Uft. Trudt. Model 252-66FGCU30 
119175 Ufl Truck. Model CGC55 
118176 Uft Truck, Modei252-66FGCU30 
119192 Scissor Uft., 3' x 4', Hydraulic 
119868 Aurora Pit Pump 

.. . . 
119875 Longbed Transfer Unit OMT04668 
119876 8 Link Ute Blk MAX Light Curtains LLMAX30AS 
120331 Anllam Digital Readout L.agun Mill Machine 
120332 GMA. Wsre Feeder K440-2LN7 
120335 Conveyor Sys. Mod. HNC SIN MCL00114 

: 

1203!6 Conveyor Sys. Mod. HNC SIN MCL00114 iJ.2 
120337 ConveyorSYS. Mod. HNC SIN MCL00114 #3 
120338 Conveyor Sys. Mod. HNC SIN MCL00114 '#4 
120339 Conve¥orSys. Mod. HNC SIN MCL00114 #fi 

120353 Graco Pro Bedrostatic Spray Guns 1 of 2 

120354 Graco Pro Etedrostatic Spray Guns 2 of 2 •' 

120a55 Control Cabinet for Graco Spray Guns 
1211388 LabiQ.C. OffiCe Adjacent to Lab 2nd Floor 
128392 IJavbirti Air Feeder J9-1212 [Used] L-R 
120833 M95 Longbed Master Die Set 
120834 M310 Longlled Master Die Set 
120835 M319 Longbed Master Die Set 
120836 M160 Longbed Master Die Set 
121143 YALE FORKLIFT TRUCK 



....... 
1 \90\( Preu Modo IIP:2-1CQ.4l0.30, W/ A!loe~l!lonl< 
118965 Pre.s. Modoi6C2·1~ WI 1\ua.hmenta 
11!8-10 2 Pten SY!b!mo Mcdtl BN-110W/ A!lae!!""'IIIS 
111!9'0 2 Pfl!l::ll:3 SJsh!lm• Mclde1 BN-110WJ Atta'hments 
110093 Pneu Pladol BN·110 086\V/ Atlllcllm""lll 
1191~ Prua Melh1BN·1100BSW/AIIacftmr.nts 
1100:2~ P,.nsv. m ~lodoiSC:.~ 
111109ft ,....S..-.Modoi6C2.21JQ-&1.48 W/l\lt!lcl1monlll 
11B!IS9 f>re" SV.tBm. Mode12SC-111·1"'1 W/AIIo<:hltWIIa 
\19\37 PNIUS\1 In '-""'o!I'N-:250-\LC-'!1 
1 1~ ,... &,; m il<od<ll Pt-1.250-14A.-'lt W/ llttoehmonta 
119125 p....., SWtnm. ~odol PN-250-14.U6 WI Atlllehmon!!r 
i181)4Jl Preu Model E\60 WI Ccntre!o 
118731! ""'u S..W:.. Mod <I C.\ \0 W/ A!tl!o~.1Nnla 

11851~ ""'-.. OBI TVM1\0:0o obi 

11110n ;:>ro.o Ea'Jmafl>d AOTon W/At:octune~~l>l 

118804 OIHII: "=>dei,I.OM·~50 2000fb.CaoacliY 
11Bll2• P\lnch Prooa ModelS Ert 3 Ton 

1\IWII R~yo~a,. 
118877 C.~ Suu·••• RIICI<I t 112 ~9' X 10' Hlnh 
11~ Oft Ctrt t.Ht. 113 W/ Hond Cro"k 
1\B!!S3 Crtnk Ole Ctlt 
11&8911 Ptoa H Frame Eo\. 70Tan 
111!901 D!b Cart W2 ~ond Cronk 
\\1!903 R«arv Tobia 
1\l!llOAIRC'.INTablo 
H!90!11RCI!IuvTobl& 
\181!1\ILIII 
1 89e9 ,,.... o,...,ord II5S 
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EXHIBITC 

Permitted Exceptions 

(See Attached) 
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7. 

EXIDBITC 

PERMITTED EXCEPTIONS 

Taxes or assessments approved, levied or enacted by the State, County, Munidpality, Township 
or similar taxing authority, but not yet certified to the tax duplicate of the County in which the 
land is situated, including but not limited to any retroactive increases in taxes or assessments 
resulting from any retroactive increase iri the valuation of the land by the State, County, · 
Municipality, Township, or other taxing authority. . 

Declaration of Restrictions, fifed for record December 30, 2002 and recorded as·Stark County 
Imaging Document No. 200212300106953, as to Tract 1. · 

Right of Way to Massillon Water Suppl:( Co., recorded in Volume 455, Page 35 of Stark County 
Records. . . . . · .. · . 

Easement to The Ohio Water Service Company, recorded in Volume 1241, Page SSJ of Starlc 
County Records. · . · 

Reservation for Easement to United States of Ameriea, recorded in Volume 1<123, Page 515 of 
Stark County Records. 

Easement to United States of America, recorded in Volume 1437, Page 289 of Stark County 
Records. 

Reservation contained in the Deed, recorded in Volume 18571 Page 616 of Stark County Records. 

Easement to Ohio Edison Company, recorded in.Volume 3798, Page 338 of Stark County Records. 

Easement to Ohio Edison Company, recorded in Volume 3798, Page 360 of Stark County Records. 

Consent to main and operate wells, recorded in Volume 1485, Page 13 of Stark County Records. 

R' hts of upper and lower and abutting riparian owners and of the State of Ohio and the County 

0 ;
9
stark and the public generally in and to the waters of ~ewman's Cr~ek and to t~e 

uninterrupted natural flow thereol free of pollution from rnsured ~pemrses ~nd subJect: to the 
possibilities of accretion or avulsion wl1ich might change boundanes established by sard 

Newman's Creek. 

p.36 
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PURCHASER: 

EFFECTIVE DATE 
OF CONTRACT: 

PROPERTY: 

PRICE: 

October 5, 2004 

October 11, 2004 

04,2004 

November 14, 2004 

World Kitchen HDQ 703 456 4760 

KEY DATE SCHEDULE 

EKCO MANUFACTURING OF OHIO, INC. 

INDUSTRJAL ASSETS REVITALIZATION, INC. 

October 5, 2004 
··· ... 

p.37 

Approximately 23 acres of land improved with a single-story industrial building. 
Approximately 243,000 square feet, commonly known-•as,:-359 State Avenue NW, 
Massillon,. OH. . 

$1,400,000.00 ... , '~~,, 
. ($1 ,200,000 allocated to personal property I $200,000 ano·c~ted to parcel) 

Purchaser to deposit $70,000 in Earnest 
Monf;:y witb First American Title 
Company. 

Delivery of existmg ti 
existing sun-ey. 

--Purchaser has I 5 days to notify Seller 
of any objections to title and survey. 

Last day of lns.pection Period. 

Closmg Datr 

Purchaser 

Purchaser/Seller 

. •. · .. • 

. ~ l4(b) 
~~(b) 

. ~ 8(c) 

~ 14(c) 
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CLOSING CHECKLIST 

SELLER: EKCO Manufacturing of Ohio, Inc. 

PURCHASER: Industrial Assets Revitalization, Inc. 

PROPERTY: 359 State Avenue NW, MassiJion, Ohio 

PURCHASE PRJCE: $1,400,000.00 
($1 ,200,000 allocated to personal property I $200,000 ailocated 
to parcel) 

1. Purchase Agreement 

2. Title Commitment and underlying 
documents 

3. ALTA Survey 

4. Owner's Title Jnsurance Policy 
(Form 1 970B) 

5. Closing Escrow Instructions 

6. Closing Statement 

7. Special \Varranty Deed 

8. Bill of Sale 

9. GAP Undertaking 

10. ALTA Statement 

]]. FIRPT A Affidavit 

12. Owner's Affidavit 

13. Assistant Secretary's Certificate 

14. Certificate of Good Standing -
Delaware 

) 5. Corpora1e Resolutions approving 
Agreement 

Responsibility Status 

SIP Exchanged 

s Exchanged. 

s --
p --

SIP 

SIP 

s 

s 

s 

s 

s 

s 

s 

s 

p 

p.38 
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FJRST AMERJCAN TITLE INSURANCE COMPANY 
National Commercial Services 

30 Nor1h LaSalle Street, Suite 310, Chicago, Illinois 60602 
(312) 553-0471 (800) 333-3993 (Fax) 553-0480 

·.; ·/:~;·:.:-~::·-:::.;.~~--.::: .•. -,r). . .::-:··:·! ., •... , 
·. _... 

. ' . : . . ~ ..... 
... :··:·: 

.;-· ·--. 
·· .. 

>. :. , . 

Escrow Number: 
;· ··-~ ~:~.::r-.;.;:~n-::·-·., ., ... 

Date: October 5, 2004 · 

Property Address: 

Deposit(s): 

STRJCT JOINT ORDER ESCROW 

359 State Avenue NW 
Massillon, Ohio 

'·· ......... .;_.~-.. i,-:;,, .•. 

.. :· 
. -· .. '·. 

Certified .cashier check(s) or w:ire(s) in the amount of Sev.enty Thousand and 00/J 00 Dollars ($70,000;00) 
is hereby deposited with First Amerjcan Title Insurance Company, as. Escrowe~ ("ESCROWEE"}·~~!?.:~is Strict 
Joint Order Escrow (''Agreement") and shall be released and delivered by Escrowee only upon the joint written 

of the undersigned or their respective legal representatives or assigns. · 

OWEE, is hereby expressly authorized to disregard, jn j.ts sole di;~retiqn, any and all unilateral noti6es or 
warnings given by anY of the parties hereto, or by any other person or corporation, but said'··ESCROWEE is 
hereby expressly autltorized to regard and ·10 comply with and obey any and all orders, judgments or decrees 
entered or issued by any cour1 with or withnu1 jurisdiction, and in case the said ESCROWEE o~ys or compJies 
with. any such order, judgment or decree of any court it shall not be liable to any of the parties hereto or any 
other person, fum or corporation by reason of such' compliance, notw:ithstanding any such order, judgment or 
decree being entered V.'i'tllout jurisdiction or being subsequently reversed, modified~ annulled, set aside or 
vacated. In case of aJJY suit or proceeding 1 egatding this escww, to which said ESCRO\VEE is cit may at any 
time bec::ome a party, it shall have a lien on tbe contents hereof for any and all costs, and reasoruibl~ attorneys' 
fees, whether such attorneys shall be regularly retained or specially employed, and any other expenses which it 

. may have incurred or become liable for on account thereof, and it shall be entitled to reimburse itselftherefore 
out of said deposit, arid the undersigned jointly and severally agree to pay s1:dd ESCROWEE upon.·dernand all. 
such costs, fees and expenses so incurred, to the extent the funds deposited hereunder shaH be insufficient to 
allow for such reimbursement. 

In no case shall the above ment.ioned deposits be surrendered except on an order signed by the parties hereto, 
their respective legal representatives or assig..ns, or .in obedience of the process or order of court as aforesaid. 

Deposits made pursuant to these instmctions may be invested on behalf of any party or parties there1o: 
Provided, that any direction to ESCRO\VEE for such investment shall be expressed in writing by one of the 
parties to this Agreement, and further provided that Escrowee is in recejpi of the requisite taxpayer's 
· tification number and investment fonm. ESCROWEE will, upon request furnisl1 information concerning 

edures and fee schedules for investment. 
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Waste, Pesticides & Taxies Division 
Enforcement & Compliance 

Assurance Branch 
U.S. Environment~! Protection 

Agency 
• Region 5 

Mailcode: DRE~9J 
77 West Jackson Boulevard 

Chicago, Illinois 60604 
Fax Number: (312) 353-4342 

To: ~ ""-~l~ t*-~~~"" 
Office/Phone: ~t)c_ \.~..._ l~ - · K, ~ 
Facsimile Number: ;;.._lfa {s19.- \.o"'2.o 

From: 

• 

-------------------------------
Office/Phone: ---------"--------

Date: \ t (ct. ( D 4: Number of Pages: 
-"'"'"---___;,_----

Additional Comments: ___ '?_~'l"f---( o _______ _ 

Thank You! 



THOMPSON BRUSSELS CINCINNATI CLEVELAND COLUMBUS DAYTON NEW YORK WASHINGTON. D.C. 

--HINE~~~~---------------

November 7, 2002 

ByFedEx 

Ms. Christine M. Liszewski 
Associate Regional Counsel 
United States Environmental Protection Agency 
Region 5 
77 West Jackson Boulevard 
Chicago, IL 60604-3590 

RE: RCRA 3008(h) Consent Order 
World Kitchen, Inc. 
Docket No: RCRA-05-2002-0010 

Dear Ms. Liszewski: 

I am writing in response to your November 1, 2002letter to me regarding the Declaration of 
Restrictions that World Kitchen, Inc. submitted pursuant to paragraph 26 of the above-referenced 
Consent Order. I have revised the Declaration of Restrictions according to the two changes you 
required in your November 1, 2002 letter to me. In addition, I enclose the December 12, 1995 
warranty deed referenced in the first paragraph of the Declaration of Restrictions. 

Please do not hesitate to contact me if you have any questions. 

Sincerely, 

Keely J. O'Bryan 

Enclosures 

cc: Mr. Ken Bardo, WPTD 
Ronald J. Schott, Esq., American Home Products Corporation 
Raymond J. Kulla, Esq., World Kitchen, Inc. 
Mr. Jeffrey L. Burman, World Kitchen, Inc. 
Michael A. Cyphert, Esq. 

Keely.OBryan@ThompsonHine.com Phone 216.566.5686 Fax 216.566.5800 

THOMPSON HINE LLP 

ATTORNEYS AT LAW 

3900 Key Center 
127 Public Square 
Cleveland, Ohio 44114-1291 

www.ThompsonHine.com 
Phone 216.566.5500 
Fax 216.566.5800 

skc I 0838544.1 
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DECLARATION OF RESTRICTIONS 

THIS DECLARATION OF RESTRICTIONS (this "Declaration") is made 
effective as ofNovember __ , 2002 (the "Effective Date"), by EKCO MANUFACTURING OF 
OHIO, INC., a Delaware corporation ("Owner"), which Owner claims fee title of the real 
property located in the City of Massillon, Stark County, Ohio, and more fully described on 
Exhibit A, attached hereto and made a part hereof (the "Property"), under that certain warranty 
deed dated December 12, 1995, from Ekco Housewares, Inc. in favor of Owner and recorded on 
February 21, 1996 as Instrument No. 96007752, Stark County Records. 

NOW, THEREFORE, in consideration of the Property, the covenants contained in 
this Declaration, and other good and valuable consideration, the receipt and sufficiency of which 
are hereby acknowledged, Owner hereby declares the following restrictions for the use of the 
Property: 

1. No existing water wells located on the Property, if any, shall be used for drinking, 
bathing, washing, or other human contact purposes or for livestock, farming or irrigation so long 
as the groundwater in, on or under the Property contains any contaminant specified in Exhibit B 
(the "Groundwater Contaminants") at concentrations above the groundwater cleanup levels 
specified in Exhibit B with respect to such Groundwater Contaminant (the "Groundwater 
Standards"). No portion of the Property shall be used for the installation of any new water wells 
for drinking, bathing, washing, or other human contact purposes or for livestock, farming or 
irrigation on the Property so long as the groundwater in, on or under the Property contains any 
Groundwater Contaminant in concentrations above the Groundwater Standards. 

2. No portion ofthe Property shall be used for Residential Activities (defined below) so 
long as the soils at the Property contain any contaminant specified in Exhibit C (the "Residential 
Soil Contaminants") at concentrations above the soil cleanup levels specified in Exhibit C with 
respect to such Residential Soil Contaminant (the "Residential Soil Standards"). For purposes 
hereof, the term "Residential Activities" shall mean: 

(a) 

(b) 

(c) 

(d) 

(e) 

(f) 

single and multi-family dwelling and rental units; 

day care centers and preschools; 

hotels and motels; 

educational (except as a part of Industrial Activities (defined below) at the 
facility) and religious facilities; 

restaurants and other food and beverage services (except as a part of 
Industrial Activities at the facility); 

entertainment and recreational facilities (except as a part of Industrial 
Activities at the facility); 



(g) hospitals and other extended care medical facilities (except as a part of 
Industrial Activities at the facility); and 

(h) transient or other residential facilities. 

For purposes hereof, the term "Industrial Activities" shall mean manufacturing, 
processing purposes and/or office and warehouse purposes, including, without limitation, 
production, storage and sales of durable goods and non-food chain products and 
parking/driveway purposes, and other related purposes incidental thereto. 

3. No portion of the Property may be used for activities that will reasonably result in direct 
contact exposure by humans to soils at the Property that contain any contaminant specified in 
Exhibit D (the "Industrial Soil Contaminants") at concentrations above the soil cleanup levels 
specified in Exhibit D with respect to such Industrial Soil Contaminant (the "Industrial Soil 
Standards") 

4. No portion of the Property may be used for activities that will interfere with ongoing 
remedial actions, operation and maintenance programs, monitoring, or other measures necessary 
to ensure the effectiveness and integrity of any environmental remediation of the Property, 
including, without limitation: 

(a) pumping of groundwater that impacts the effectiveness of any on-site pump and 
treat system used to maintain an inward groundwater gradient from the boundary of the Property 
to the two existing and active industrial water wells; and 

(b) the installation, construction, removal, or use of any wells, or the excavation of 
any soil, within those areas of the Property containing any Industrial Soil Contaminant at 
concentrations above the Industrial Soil Standards. 

5. This Declaration shall be recorded in the same manner as a deed in the Office of the 
Recorder of Stark County, pursuant to ORC Sections 3746.10(C) and 317. 

6. If any one or more provisions of this Declaration is found unenforceable in any respect, 
the validity, legality, and enforceability of the remaining provisions shall not in any way be 
affected or impaired. 

7. This Declaration shall be governed by and interpreted in accordance with the laws of the 
State of Ohio. 

8. All headings used herein are for convenience and shall not be used to interpret or qualify 
the terms of this Declaration. 

9. Nothing herein contained shall be deemed to be a gift or dedication of any portion of the 
Property to the general public, or for any public use or purpose whatsoever. 
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IN WITNESS WHEREOF, the Owner has caused this Declaration to be executed as of 
the Effective Date. 

STATE OF OHIO 

COUNTY OF CUYAHOGA 

) 
) ss 
) 

EKCO MANUFACTURING OF OHIO, INC., a 
Delaware corporation 

By: ____________ _ 
Print Name: -----------------
Title: ------------------------

BEFORE ME, a Notary Public in and for said County and State, personally appeared 
the above named , the of EKCO 
MANUFACTURING OF OHIO, INC., the Delaware corporation that did execute the foregoing 
instrument, who acknowledged that he/she did sign the foregoing instrument as such officer and 
that the same is his/her own free act and deed and the free act and deed of such corporation. 

IN WITNESS WHEREOF, I have hereunto set my hand and official seal, this __ 
day ofNovember, 2002. 

NOTARY PUBLIC 
My commission expires on: 

-3-



EXHffiiTA 

Legal Description ofProperty 

Situated in the City of Massillon, County of Stark and State of Ohio, being part of 
Sections Six (6) and Seven (7), Township ten (10), (Perry Township) Range Nine (9) (and also 
known as Outlot #81 ), bounded and described as follows, to-wit, 

Beginning at the intersection ofthe South Bank ofNewman's Creek and the West line of 
the Baltimore and Ohio Railroad Company's Right of Way, said place of beginning being 
464.07 feet Northerly along the West line of said Baltimore & Ohio Railroad Company's Right 
ofWay from its intersection with the Southerly line of Section Six (6); thence Westerly along the 
South Bank of said Creek Two Hundred Sixty-five (265) feet more or less to a point which is 
North 89° 11' 20" West Two Hundred Fifty-Two and Thirty-six Hundredths (252.36) feet from 
the place ofbeginning, thence 71' 10' West Two Hundred Thirty-Two and Five tenths (232.5) 
feet to an iron stake in the South Bank of said Creek, thence North 56° 11' West Three Hundred 
Fifty-four (354) feet to an iron stake; thence North 44° 40' West Four Hundred Fifteen and Two 
Tenths ( 415.2) feet to an iron stake in the middle of said Creek; thence South 81° West 
Fifty-four and Three Tenths (54.3) feet to an iron stake in the middle of said Creek One Hundred 
Eighteen (118) feet Easterly from the middle of the Right of Way (66Ft. wide) of the Pittsburgh, 
Ft. Wayne & Chicago Railroad measured at Right angles thereto; thence South 33° 43' East 
along the Northeasterly line ofland conveyed to last named Railroad by deed dated 
November 26, 1892, recorded in Stark County Records Vol. 295, Page 59, Five Hundred Ten 
(510) feet to an iron stake; thence South 62° 42' West One Hundred Twenty-five (125) feet along 
land conveyed by said deed Vol. 295, Page 59, to an iron stake Fifty (50) feet from the center 
line of the main Right of Way (Sixty-Six ( 66) feet wide) of said last named Railroad measured at 
right angles thereto; thence South 27° 18' East still along the line of lands so conveyed by deed 
recorded in the Stark County Records, Vol. 295, Page 59, and parallel to the said main Right of 
Way of said last named Railroad about Five Hundred Seventy-nine and Nine Tenths (579.9) feet 
to the South line of Section Six (6); thence North 87° 39' 5" West along Section line Nineteen 
and Fifty-six Hundredths (19.56) feet; thence South 27° 18' East parallel to and Thirty-three (33) 
feet distant from, the middle of the Right of Way of said last named Railroad, measured at right 
angles thereto and along the Northeasterly line of said Right of Way, Nineteen (19) feet; thence 
continuing Southeasterly along the Northeasterly line of the Right of Way of said last named 
Railroad, (deed dated March 3, 1854 to the Ohio & Pennsylvania Railroad Co., for the South part 
of said Right of Way being recorded in Stark County of Records, Vol. 64, Page 118), Twelve 
Hundred Fifty-six and Eleven Hundredths (1256.11) feet to its intersection with the Westerly line 
of the Right of Way of the Baltimore & Ohio Railroad (formerly the Cleveland Lorain and 
Wheeling Railroad); thence Northerly Eleven Hundred Sixty-one and Eighty-two Hundredths 
(1161.82) feet along the Westerly line ofthe Right of Way ofthe Baltimore & Ohio Railroad as 
conveyed to The Lake Shore & Tuscarawas Valley Railway Company by deed dated October 15, 
1873, recorded in Stark County Records, Volume 135, Page 44, parallel to and distant 
Thirty (30) feet Westerly from the center line of its Right of Way (Sixty (60) feet wide) to the 
North line of Section Seven (7), which is also the South line of Section Six (6); thence West 
along said Section line about Six (6) feet to an iron stake in the westerly line of the Right of Way 
of the Baltimore & Ohio Railroad (Sixty-six (66) feet wide), formerly Right of Way of The 
Cleveland, Lorain & Wheeling Railroad Company, thence Northeasterly along the Westerly line 

-4-



• 

ofthe Right of Way of said last named Railroad about Four Hundred Sixty-four and Seven 
Hundredths ( 464.07) feet to the place of beginning containing about Seventeen and Fifty-seven 
Hundredths (17.57) acres, to be the same more or less, but subject to all legal highways and 
water rights. 

The above premises comprise a part of the largest of three lots numbered 12 in Earl's Out-Lots, 
also known and designated in deeds in the chain of title as Lot Number 13 in Earl's Out-Lots, 
situated in Section 6, Township 10, Range 9; the plat of said Out-Lots being ofrecord in the 
Stark County Recorder's Office in Plat Book Volume 1, page 31; also parts of Lots 7 and 6 in the 
Amicable Partition of part ofWest fractional Section 7, Township 10, Range 9, made by 
WilliamS. Wetmore, RichardS. Fay and Executors of the Estate of Amos Binney, deceased, on 
October 17, 1848, a memorandum and plat ofwhich partition is of record in the Stark County 
Recorder's Office in Volume 40, Page 582. The whole of the above premises, in a renumbering 
oflots in the City ofMassillon, dated February 6, 1929, recorded in the Recorder's Office of 
Stark County, Schedule No.3, Page 494, having been renumbered Out-Lot No. 81. 

Street Address: 359 State Avenue Extension, N.W., Massillion, Ohio 44646 

Prior Deed Reference: Instrument No. 96007752, Stark County Records 

Permanent Parcel No.: 06-09319 

-5-



EXHIDITB 

Groundwater Standards 

Groundwater Contaminant Groundwater Cleanu:Q Level (ug/1) 
1,1 - dichloroethane 810 
1,1 - dichloroethylene 7 
cis - 1,2 - dichloroethylene 70 
trans - 1,2 - dichloroethylene 100 
1,1, 1 - trichloroethane 200 
Trichloroethylene 5 
Vinyl chloride 2 
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EXHIBIT C 

Residential Soil Standards 

Soil Contaminant Soil Cleanuo Level (uelke:) 
1,1 - dichloroethylene 54 
1,2 - dichloroethylene (total) 43,000 
1,1, 1 - trichloroethane 630,000 
Trichloroethylene 2,800 

• 
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.. 
EXHIBITD 

Industrial Soil Standards 

Soil Contaminant Soil Cleanu:g Level (ug&;g) 
1,1 - dichloroethylene 120 
1,2- dichloroethylene (total) 150,000 
1, 1, 1 - trichloroethane 1,400,000 
Trichloroethylene 6,100 

-8-



Christine Liszewski To: keely.obryan@thompsonhine.com 

11119/02 11:36 AM 
cc: (bee: Kenneth Bardo/R5/USEPAIUS) 

Subject: Declaration of Restrictions· World Kitchen, Inc. 

The revised Declaration of Restrictions enclosed with your Nov. 7, 2002 cover letter to me is fine 
as written. Please send me a certified copy of the declaration after it has been recorded. I can 
be reached at (312) 886-4670 if you have any questions. Thank you. 
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===================== 
OWNERSHIP INFORMATION 
===================== 

Parcel Nwnber 
Routing Nwnber 
Owner 

:06 09319 
:12 01 0200 
:Ekco Manufacturing Of Ohio Inc 

Co Owner 
Site Address 
Mail Address 
Telephone 

Transferred 
Document# 
Sale Price 
Deed Type 
% Owned 

:359 State Ave NW Massillon 44647 
:359 State Ave NW Massillon Oh 44647 
:Owner: Tenant: 

========================== 
SALES AND LOAN INFORMATION 
========================== 

Loan Amount 
Lender 
Loan Type 
Interest Rate 
Vesting Type 

========================================= 
ASSESSMENT, APPRAISAL AND TAX INFORMATION 
================~=================~====== 

Assessed Land :$66,325 
Assessed Struct:$398,615 
Assessed Total :$464,940 
Prior Assd Land: $66,325 
Prior Assd Stet: $398,615 
Prior Assd Totl: $464,940 

2001 1'ax In£o 
1/2Yr GrossTax :$15,180.62 
1/2Yr SpclAssmt: 
1/2Yr 10%Redctn:$1,247.89 
1/2Yr ROHRedctn: 
1/2Yr HB 9-2-0 :$2,701.74 
1/2Yr Net Tax :$11,230.99 
Delinquent 

Market Land :$189,500 
Market Struct :$1,138,900 
Market Total :$1,328,400 
% Improved :86 
Tax District :Massillon City 

Exempt Type 

==================== 
PROPERTY DESCRIPTION 
==================== 

Census :Tract:7139.00 Block:l Local Map :31 A3 
School Dist 
Neighbrd Age 
Neighbrd Type 
Land Use 
Legal 

Nbrhd Code :IAOP 
:Old Nbrhd Mix :Agricultural 
:Industrial Nbrhd Desire:Poor 
:330 Ind,Manufacturing/Assembly,Medium 
:OL 81 17.57A 

Profile-Page 1 of 2 

... 

* ... 
... 
* 
* 
* 
* ... 

* 
* 
* 
* 
* 
* ... 
* 
* 
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... 
... 

* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

**************************************************************************************** 

Information compiled from variou:r :rource:r. Rtal &tate Solution:r mala:r no repn:rentation:r 
or warranlie:r a3 lo lhe acCIIracy or complele111133 ofi'lformalion corllained inlhb repo11. 
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9600!(752 

WARRANTY DEED 

...... Ok-"1 ~'"0.J---•·•·•• ~-~ ' ....... 
KNOW ALL MEN BY THESE PRESENTS that EKCO HOUSEWARES, INC., a 

corporation organized and existing under the laws of the State ofDelaware (GRANTOR), whose 
address is 9234 West Belmont Avenue, Franklin Park, Illinois 6013 J, 

in consideration ofTen Dollars ($10.00) and other good and valuable consideration to it 
paid by EKCO MANUFACTURING OF OHIO, INC., a corporation organized and existing 
under the laws ofthe State ofDelaware (GRANTEE), whose address is 359 State Avenue, 
Extension N.W., Massillon, Ohio 44646, hereby Grant bargain, sell and convey to said Grantee, 
its successors and assigns forever, the following described Real Estate: 

ALL those certain pieces, parcels or tracts of land and the buildings and improvements 
erected thereon: 

Situated in the City of Massillon, County of Stark and State of Ohio, being part of 
Sections Six (6) and Seven (7), Township ten {10), (Perry Township) Range Nine (9) (and also 
known as Outlot #81), bounded and described as follows, to·wit, 

Beginning at the intersection of the South Bank ofNewman's Creek and the West line of 
the Baltimore and Ohio Railroad Company's Right of Way, said place of beginning being 464.07 
feet Northerly along the West line of said Baltimore & Ohio Railroad Company's Right of Way 
from its intersection with the Southerly line of Section Six (6); thence Westerly along the South 
·sank of said Creek Two Hundred Sixty-five (265) feet more or less to a point which is North 89° 
11' 20" West Two Hundred Fifty -Two and Thirty-six Hundredths (252.36) feet from the place of 
beginning; thence 71 o l 0' West Two Hundred Thirty~ Two and Five tenths (232.5) feet to an iron 
stake in the South Bank of said Creek; thence North 56° 11' West Three Hundred Fifty-four 
(354) feet to an iron stake; thence North 44° 40' West Four Hundred Fifteen and Two Tenths 
( 415.2) feet to an jron stake in the middle of said Creek; thence South 81 o West Fifty~four and 
Three Tenths (54.3) feet to an iron stake in the middle of said Creek One Hundred Eighteen (ll8) 
feet Easterly from the middle of the rught of Way (66Ft. wide) of the Pittsburgh, Ft. Wayne & 
Chicago Railroad measured at Right angles thereto; thence South 33° 43' East along the 
Northeasterly line ofland conveyed to last named Railroad by deed dated November 26, 1892, 
recorded in Stark County Records Vol. 295, Page 59, Five Hundred Ten (510) feet to an iron 
stake~ thence South 62° 42' West One Hundred Twenty-five (125) feet along land conveyed by 
said deed Vol. 295, Page 59, to an iron stake Fifty (SO) feet from the center line of the main Right 
ofWay (Sixty-Six (66) feet wide) of said last named Railroad measured at right angles thereto; 
thence South 27° 18' East still along the line oflands so conveyed by deed recorded jn the Stark 
County Records, Vol. 295, Page 59, and parallel to the said main Right of Way of said last named 
Railroad about Five Hundred Seventy-nine and Nine Tenths (579.9) feet to the South line of 
Section Six (6)~ thence North 87° 39' 5" West along Section line Nineteen and Fifty-six 
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Hundredths (19.56) feet; thence South 27° 18' East parallel to and Thirty-three (33) feet distant 
from, the middle of the Right ofWay of said last named Railroad, measured at right angles thereto 
and along the Northeasterly line of said Right of Way, Nineteen (19) feet; thence continuing 
Southeasterly along the Northeasterly line of the Right ofWay of said last named Railroad, (deed 
dated March 3, 1854, to the Ohio & Pennsylvania Railroad Co., for the South part of said Right 
ofWay being recorded in Stark County ofRecords, Vol. 64, Page 118}, Twelve Hundred Fifty­
six and Eleven Hundredths (1256.1 1) feet to its intersection with the Westerly line of the Right of 
Way of the Baltimore & Ohio Railroad (formerly the Cleveland Lorain and Wheeling Railroad); 
thence Northerly Eleven Hundred Sixty-one and Eighty-two Hundredths (116\.82) feet along the 
Westerly line of the Right ofWay ofthe Baltimore & Ohio Railroad as conveyed to The Lake 
Shore & Tuscarawas Valley Railway Company by deed dated October 15, 1873, recorded in 
Stark County Records, Volume 135, Page 44, parallel to and distant Thirty (30) feet Westerly 
from the center line of its Right of Way (Sixty ( 60) feet wide) to the North line of Section Seven 
(7), which is also the South line of Section Six. (6)~ thence West along said Section line about Six 
(6) feet to an iron stake in the westerly line of the Right of Way of the Baltimore & Ohio Railroad 
(Sixty-six (66) feet wide), fonnerly Right of Way of The Cleveland, Lorain & Wheeling Railroad 
Company, th.ence Northeasterly along the Westerly line of the Right ofWay of said last named 
Railroad about Four Hundred Sixty-four and Seven Hundredths (464.07) feet to the place of 
beginning containing about Seventeen and Fifty-seven Hundredths (17.57) acres, to be the same 
more or less, but subject to all legal highways and waterways and water rights. 

The above premises comprise a part of the largest ofthree lots numbered 12 in Earl's Out­
Lots, also known and designated in deeds in the chain of title as Lot Number 13 in Earl's Out· 
Lots, situated in Section 6, Township 10, Range 9; the plat of said Out-Lots being of record in the 
Stark County Rccorder1s Office in Plat Book Volume 1. page 31~ also parts ofLots 7 and 6 in the 
Amicable Partition of part of West fractional Section 7, Township 10, Range 9, made by William 
S. Wetmore, RichardS. Fay and Executors of the Estate of Amos Binney, deceased, on October 
t 7, 1848, a memorandum and plat of which partition is of record in the Stark County Recorder's 
Office in Volume 40, Page 582. The whole of the above premises, in a renumbering oflots in the 
City ofMassiUon, dated February 6, 1929, recorded in the Recorder's Office of Stark County, 
Schedule No.3, Page 494, having been renumbered Out-Lot No. 81. 

Also subject to and together with all the easements, rights and privileges in Rights ofWay, 
spur tract agreements, including tracts, ties and road beds. 

Being the same property acquired by Grantor by deed dated September 7, 1984, 
Numbered 84 024582, and recorded in Volume 243, Page 873 ofthe Stark County, Ohio 
Records. 
Parcel Nos. 06-09319; ~Si-85~·86·· 

BEING the same more or less, but subject to all legal highways. 

And all the estate, title and interest ofthe said EKCO HOUSEWARES, INC. either in law 
or in equity, of, in and to the said premises; together with all the privileges and appurtenances to 
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the same belonging, and all the rents, issues and profits thereof; 

And the said ·EKCO HOUSEWARES, INC., for its successors and assigns does hereby 
covenant with the said EKCO MANUFACTURING OF OHIO, INC. that it is the true and lawful 
owner of the said premises, and has full power to convey the same; and that the title so conveyed 
is clear, free and unencumbered, and further, that it does warrant and will defend the same against 
all claim or claims, of aU persons claiming by, through or under said Grantor except restrictions, 
conditions and easements of record, zoning ordinances and facts that would be disclosed by a 
sunrey of the premises. 

TO HAVE AND TO HOLD the above-granted and bargained premises, with the 
appurtenances thereof, unto said Grantee, its successors and assigns forever. 

IN WITNESS WHEREOF, Grantor had caused its corporate named to be subscribed 
hereto by Donato A. DeNovellis, its Vice President and ChiefFinancial Officer, and Jeffrey A. 
Weinstein, its Secretary, thereunto duly authorized by resolutions ofits Board of Directors made 
as ofDecember 12, 1995. 

Signed and acknowledged in the presence of: 

-t.. ' \, \{9. .. I' :.J' ., • • ('} . , .... .... 1 :AC-\ ~ffu~( l ~:.. .... _._.. 

Witness 

Witness 

EMODEED. WPD 

EKCO HOUSEWARES, INC. 

j: 
i ; : . ·1 ,, .. : ! I• /. 

I. : f f.... ', ; · I ''l' . •:-\.,, ~ r- i • \ .:, 1, u I By , .... :~:-,..:t ..... (;, ... I. ,,):I : .... ~"'M··!",\..4"1t 
Donato A. DeNovellis, Vice President 
and ChiefFinancial Officer 
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JANET WEIR CREIGHTON 
Stark County Auditor 

FEE ~''L ., ~ ' 

FEB 2 1 1996 
TAANSFERRED .5 \.; 
Tlb\N$ft~E~RY 

OEPUlY~-~·~t 
IN COMPLIANCE WI OII.C 319.202 
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State of New Hampshire ) 
: ss.: 

County ofHillsborough ) 

On this~'aay of J'J'IU'dt!:J_ • 1996, before me personally carne 'D:tre1b/J Mve.//ls 
, to me ktlown, who beingby me duly sworn, did depose and say that he resides at i../ 

~"""~-.----IJX)O-cL ""i:>1t ue., -Andcuer; tnft 01¥ llJ ; that he is the V P ~cL CFO 
ofEKCO HOUSEWARES, INC., the corporation described herein, and which executed the 
above instrument; that he knows the seal of said corporation; that the seal affixed to said 
instrument is such corporate seal, that it was so affixed by order of the Board of Directors of said . 
corporation and that he signed his name thereto by like order. 

State of New Hampshire ) 
: ss.: 

County ofHillsborough ) 

i<ATHLEEN A. MOODY, Notary Public 
My Commission Expires April 10, 198$ 

On this~!c?ay of C~ , 1996, before me personally came Jef!ro.J -A .l.J.~inskir 
"7"7~-, to me knownJ w~ me duly sworn, dJd depose and say that he res1des at~ 
~ J.tn:L Rd. ;-tJrnhvs/-. !l:k/...Q_"305/ ; that he is the &.cAL.WN_ 
ofEKCO HOUSEWARES, INC.t the corporation described herein, and whi~uted the 
above instrument; that he knows the seat of said corporation; that the seal affixed to said 
instrument is such corporate seal, that it was so affixed by order ofthe Board ofDirectors of said 
corporation and that he signed his name thereto by like order. 

otarv Public 
'KATHLEEN A. MOODY, Notary PubliC 
My Commission Expires April 10, 189& 

This instrument was prepared by Linda R. Millman, Associate General Counsel, Ekco Group, 
Inc., 98. Spit Brook Road, Nashua, New Hampshire 03062. 
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Memorandum 

Date: September 12, 2003 
To: Official File . Q 

From: Ken Bardo K ~ i9-~ 
Re: 9/11103 Site Visit, World Kitchen, Inc., Massillon, OH, OHD 045 205 424 

The purpose of the site visit was to confirm that the final remedy had been constructed at the 
World Kitchen, Inc. (WKI) facility pursuant to the Administrative Order on Consent, EPA 
Docket No. RCRA-05-2002-010, effective August 26,2002. The final remedy consists of the 
pulse pumping of groundwater at wells W-1 and W-10, air stripping of the extracted 
groundwater, air sparging of shallow groundwater at Area 3-East, and soil vapor extraction 
(SVE) at Areas 1, 2, 3, and 3-East. The due date for completing construction and beginning 
operation of the final remedy was August 26,2003. On August 29, 2003, WKI notified that 
startup of the air sparging and SVE systems occurred the week of August 11 and pulse pumping 
was initiated the week of August 18. 

I conducted the site visit from 10 AM to 3 PM on Thursday, September 11, 2003. The weather 
was clear and warm, with a temperature in the upper-70's to low-80's. The Massillon, Ohio area 
had been experiencing very wet conditions in August but September has been dry. The ground 
surface was fairly dry with some standing puddles, especially along the west side of the building. 

Present during the site visit were Jeff Burman representing WKI, Matt Basso representing 
American Home Products (now known as Wyeth), and Tom Comuet and Michael Corbin 
representing the consultant, Weston Solutions, Inc. Before walking the facility, Weston 
Solutions gave an overview of the final remedy and maintenance activities that had been 
performed. For example, recent maintenance activities include replacement of the air stripper 
packing, replacement of the air stripper blower, replacement of the well W-10 piping, valves, and 
flow meter, and replacement of the well W-1 pump. 

According to documents received at the meeting, WKI has removed approximately 43,000 
pounds ofVOCs from groundwater by pumping wells W-1 and W-10. Pumping was initiated in 
1986. The current removal rates for VOCs are approximately two pounds/day. Weston estimates 
that the SVE system has removed over 700 lbs ofVOCs or approximately 25 lbs/day since 
startup. The most successful recovery area is Area 3 inside the manufacturing building and near 
well W -10. This was the site of a historic spill and the location of former degreasers. The water 
table is very deep in this area due to the pumping of well W -1 0 and the surface soils are dry. The 
least successful recovery area is Area 1 due to wet surface conditions, a shallow water table, and 
the presence of water within the SVE wells. 

- Currently, well W -1 is pulse-pumped while well W -1 0 is being continually pumped. Changes in 
non-contact cooling water operations have been made and groundwater from both production 
wells W-1 and W-10 is no longer needed for the manufacturing process. Non-contact cooling 



water is obtained from the city water line. Therefore, wells W -1 and W -1 0 are now used solely 
as extraction wells. 

The air sparging and SVE systems were operating during the site visit. The systems were well­
constructed. All SVE and air sparging wells have below grade bentonite seals and competent 
surface cement pads. The SVE wells are cycled, with only certain wells in each area extracting at 
any one time. All three wells in Area 1 were off due to the presence of water in the wells. The 
area receives run-off from the hill and RR tracks immediately to the west. Soil had been placed 
against the building to prevent infiltration from runoff. Significant amounts of water and vapor 
from the SVE wells has accumulated in the condensation tank. Condensation water has already 
been removed once and run through the air stripper. All wells in Area 2 were operational. Only 
one blower is used for both Areas 1 and 2. Extracted soil vapor is run through a heat exchanger 
to increase carbon adsorption efficiency then through two small carbon adsorption canisters 
operated in series. The carbon canisters are supplied by Tigg Corporation located in Pittsburgh, 
P A. An indicator tube at the top of each canister, along with OVM monitoring, is used to 
determine carbon breakthrough. A purple hue in the carbon disappears and the carbon becomes 
black as it adsorbs the VOCs. Numerous sampling ports exist in the PVC lines to allow 
sampling of the extracted air also. 

Area 3-East has four air sparging wells that were operating at approximately 3 psi. Five of the 
seven SVE wells were operating. The carbon canisters here are the same size found at Area 1. 
One canister has already been spent and has been placed at Area 3 while waste characterization is 
performed. 

Area 3 is the most productive. The area uses a larger blower and two large 1 000-gallon canisters 
were already spent and being stored in the area prior to off-site shipment. The new carbon 
canisters have a 2000-gallon capacity. Some vinyl chloride has been noted during the monitoring 
and is not being fully captured like the TCE and 1,1,1-TCA. However the vinyl chloride 
emissions are within the Ohio EPA "de miminis" rule limits. Only the east extraction line, with 
four SVE wells, was being operated during the site visit. Since VOC vapors were encountered 
during construction of the 2-foot SVE trenches in Area 3, horizontal wells were laid in the center 
and western trench along with the nine vertical extraction wells. The trench and well 
construction in this area was flush with the floor since it is a receiving and storage area for WKI 
production. While in the area, I also observed the new piping, valves, and flow meter at well W-
10. Everything appeared to be well-constructed. 

The last area visited was the air stripper. The tower was in good shape and I observed the new 
blower. All groundwater being air-stripped was dropped into a pit just north of the air stripper 
tower for discharge to Newman Creek. The water was clear with no odors. 

We agreed to meet again the week of November 17 at the EPA office to discuss the final remedy 
construction completion report and O&M plan along with updates on the final remedy 
operations. 
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11 September 2003 Meeting Agenda 
Corrective Measures Implementation 

World Kitchen, Inc. Massillon, Ohio Facility 

1. Program Overview 

2. Consent Order Schedule and Progress 
a. Quarterly Progress Reports 
b. Consent Order Plans and Reports 
c. Due Diligence 
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3. Groundwater Remediation System Maintenance Activities 
a. Air Stripper Packing Replacement f+r ~ ~- WeJ:: •. /h\; J \h.J 
b. Air Stripper Blower Replacement tN t.M...s 6 " ftr e..._ 1. _.. .) ff 
c. Well W-10 Piping, Valves, and Flow Meter Replacement fu-.... '2 ~. · -
d. Well W -1 Pump Replacement --o- b "'- 1 

4. SVE/ AS Construction 
a. Air Permit 
b. Well Installation 
c. Piping 
d. Blower Sheds 
e. Waste Management 
f. Pulse Pumping Remote Monitoring Installation 

5. Remediation System Operation 
a. Groundwater Pulse Pumping and Treatment 
b. Soil Vapor Extraction 
c. Groundwater Air Sparging 
d. Remote Monitoring 
e. Soil and Groundwater VOC Mass Removal 

Arc... 1- ~.r+ j ).. ~ lk +."" 
k)eJ.i,s of-f 1 o..\( AS ~"'' 

~-4 $' - 0 1'\ 1.::) e~.~ +·· r. 

S ~*'""~~ ~(\ • ~oW 
@ .._) Q..l.\_ --.l;)-1 \-\.. ' 

rJ tW f . ~ul....~. ~f f'(y,. 

rJ- \0, 



~-

.{ 
I 

' ·1·· 
; 
i .. , .. 
i 

.. L 
1 ., .. 
f 
I 

--r-
i 

_J_ 

! 
+ i 
I 

--i-. 
J 

~L 
i 
! 

"t·· 

--i­
f 
i 

' 

.) 

0 

Legend 

Compliance Well 

Assessment Well 

Background Well 

• Other Site Wells 

+-+-1 Railroad Tracks 
-1-H 

125 

Approximate 
Property Boundary 

250 375 500 --Scale In Feet 
' i 

I 

.J_ 

i 
'·· I 

··+-

' I 
i ··r·· 

I 

I 
I 

f .. 

.. j .• 
i 

i 
f 

J 

+ 

NOTE: See Figure 3 for Well Completion depths. 

I 
··!­
! 

.L 

FIGURE 2 GROUNDWATER MONITORING PROGRAM BACKGROUND, 
ASSESSMENT, AND COMPLIANCE WELLS 
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Notes: 

1 

Unvalidated August 2003 Groundwater Monitoring Program Sampling Results 
World Kitchen, Inc., Massillon, Ohio, Facility 

U = Analyte was not detected at or above the reporting limit 
J = Result is estimated value below the reporting limit 
[JQJ Analyte detected above the reporting limil 
1!1/111 Analyte detected above the reporting limit and above the Clean-up Standard Value. 
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DECLARATION OF RESTRICTIONS 

THIS DECLARATION OF RESTRICTIONS (this "Declaration") is made 
effective as ofDecember 1JL, 2002 (the "Effective Date"), by EKCO MANUFACTURING 
OF OHIO, INC., a Delaware corporation ("Owner"), which Owner claims fee title of the real 
property located in the City of Massillon, Stark County, Ohio, and more fully described on 
Exhibit A. attached hereto and made a parthereof (the "Property"), under that certain warranty 
deed dated December 12, 1995, from Ekco Housewares, Inc. in favor of Owner and recorded on 
February 21, 1996 as Instrument No. 96007752, Stark County Records. 

NOW, THEREFORE, in consideration of the Property, the covenants contained in 
this Declaration, and other good and valuable consideration, the receipt and sufficiency of which 
are hereby acknowledged, Owner hereby declares the following restrictions for the use of the 
Property: 

1. No existing water wells located on the Property, if any, shall be used for drinking, 
bathing, washing, or other human contact purposes or for livestock; farming or irrigation so long 
as the groundwater in, on or under the Property contains any contaminant specified in Exhibit B 
(the "Groundwater Contaminants") at concentrations above the groundwater cleanup levels 
specified in Exhibit B with respect to such Groundwater Contaminant (the "Groundwater 
Standards"). No portion of the Property shall be used for the installation of any new water wells 
for drinking, bathing, washing, or other human contact purposes or for livestock, farming or 
irrigation on the Property so long as the groundwater in, on or under the Property contains any 
Groundwater Contaminant in concentrations above the Groundwater Standards. 

2. No portion of the Property shall be used for Residential Activities (defined below) so 
long as the soils at the Property contain any contaminant specified in Exhibit C (the "Residential 
Soil Contaminants") at concentrations above the soil cleanup levels specified in Exhibit C with 
respect to such Residential Soil Contaminant (the "Residential Soil Standards"). For purposes 
hereof, the tenn "Residential Activities" shall mean: 

(a) single and multi-family dwelling and rental units; 

(b) day care centers and preschools; 

(c) hotels and motels; 

(d) educational (except as a part of Industrial Activities (defined below) at the 
facility) and religious facilities; 

(e) restaurants and other food and beverage services (except as a part of 
Industrial Activities at the facility); 

(f) entertainment and recreational facilities (except as a part of Industrial 
Activities at the facility); 
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DECLARATION OF RESTRICTIONS 

TillS DECLARATION OF RESTRICTIONS (this "Declaration") is made 
effective as of December J.B_, 2002 (the "Effective Datej, by EKCO MANUFACTURING 
OF OHIO, INC., a Delaware corporation ("Owner"), which Owner claims fee title of the real 
property located in the City of Massillon, Stark County, Ohio, and more fully descn'bed on 
Exhibit A. attached hereto and made a part_hereof (the "Property''), under that certain wammty 
deed dated December 12, 1995, from Ekco Housewares, Inc. in favor of Owner and recorded on 
February 21, 1996 as Instrument No. 96007752, Stark County Records. 

NOW, THEREFORE, in consideration of the Property, the covenants contained in 
this Declaration, and other good and valuable consideration, the receipt and sufficiency of which 
are hereby acknowledged, Owner hereby declares the following restrictions for the use of the 
Property: 

1. No existing water wells located on the Property, if any, shall be used for drinking, 
bathing, washing, or other human contact purposes or for livestock, fanning or irrigation so long 
as the groundwater in, on or under the Property contains any contaminant specified in Exhibit B 
(the "Groundwater Contaminants'') at concentrations above the groundwater cleanup levels 
specified in Exhibit B with respect to such Groundwater Contaminant (the "Groundwater 
Standards''). No portion of the Property shall be used for the installation of any new water wells 
for drinking, bathing, washing, or other human contact purposes or for livestock, farming or 
irrigation on the Property so long as the groundwater in, on or under the Property contains any 
Groundwater Contaminant in concentrations above the Groundwater Standards. 

2. No portion of the Property shall be used for Residential Activities (defined below) so 
long as the soils at the Property contain any contaminant specified in Exlubit C (the "Residential 
Soil Contaminantsj at concentrations above the soil cleanup levels specified in Exhibit C with 
respect to such Residential Soil Contaminant (the "Residential Soil Standards''). For purposes 
hereof, the term "Residential Activities" shall mean: 

(a) single and multi-family dwelling and rental units; 

(b) day care centers and preschools; 

(c) hotels and motels; 

(d) educational (except as a part of Industrial Activities (defined below) at the 
facility) and religious facilities; 

(e) restaurants and other food and beverage services (except as a part of 
Industrial Activities at the facility); 

(f) entertainment and recreational facilities (except as a part oflndustrial 
Activities at the facility); 

. ' 

() 
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(g) hospitals and other extended care medical facilities (except as a part of 
Industrial Activities at the facility); and 

(h) transient or other residential facilities. 

For purposes hereof, the term "lndustri.al Activities" shall mean manufacturing, 
processing purposes and/or office and warehouse puiposes, including, without limitation, 
production, storage and sales of durable goods and non.-food chain products and 
parking/driveway purposes, and other related purposes incidental thereto. 

3. No portion of the Property may be used for activities that will reasonably result in direct 
contact exposure by humans to soils at the Property that contain any contaminant specified in 
Exhibit D (the "Industrial Soil Contaminants") at concentrations above the soil cleanup levels 
specified in Exhibit D with respect to such Industrial Soil Contaminant (the "Industrial Soil 
Standards"). 

4. No portion of the Property may be used for activities that will interfere with ongoing 
·.remedial actions, operation and maintenanee programs, monitoring, or other measures necessary 
to ensure the effectiveness and integrity of any environmental remediation of the Property, 
including, withaut limitation: 

(a) pumping of growtdwater that impacts the effectiveness of any on-site pump and 
treat system used to maintain an inward groundwater gradient from the boundary of the Property 
to the two existing and active industrial water wells; and 

(b) the installation, constructian, removal, or use of any wells, or the excavation of 
any soil, within those areas of the Property containing any Industrial Soil Contaminant at 
concentrations above the Industrial Soil Standards. 

5. This Declaration shall be recorded in the same manner as a deed in the Office of the 
Recorder of Stark County, pursuant to ORC Sections 3746.10(C) and 317; 

6. If any one or more provisions of this Declaration is fowtd unenforceable in any respect, 
the validity, legality, and enforceability of the remaining provisions shall not in any way be 
affected or impaired. 

7. This Declaration shall be governed by and interpreted in accordance with the laws of the 
State of Ohio. 

8. All headings used herein are for convenience and shall not be used to interpret or qualify 
the terms of this Declaration. 

9. Nothing herein contained shall be deemed to be a gift or dedication of any portion of the 
Property to the general public, or for any public use or purpose whatsoever. 

-2-
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IN WITNESS WHEREOF, the Owner has caused this Declaration to be executed as of 
the Effective Date. () 

EKCO MANUFACTURING OF OIDO, INC., a 
Delaware corporation 

STATEOFOIDO ) 
) ss 

COUNTY OF CUYAHOGA ) 

BEFORE ME, a Notary Public in and 1':! County and State, personally appeared 
the above named R."yrtPr/ k~l/,. . the vit:4' ~~ ofEKCO 
MANUFACTURING OF OIDO, INC., the Delaware corporation that did execute the foregoing 
instrument, who acknowledged that he/she did sign the foregoing instrument as such officer and 
that the same is his/her own free act and deed and the free act and deed of such corporation. ,(}f,_ 

IN WITNESS WHEREOF, I have hereunto set my hand and official seal, this _/_.(J _ w- 0 
dayofDecember,2002. ~· ~ 

NOTARY PUBLIC 
My commission expires on: 

.... 

-3-
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Legal Description of Property 

Situated in the City of Massillon, County of Stark and State of Ohio, being part of 
Sections Six (6)and Seven (7), Township ten(10), (Perry Township) ~ge Nine (9) (and also 
known as Outlot #81), bounded. and descrihed as follows, to-wit, 

Beginning at the intersection of the South Bank of Newman's Creek and the West line of 
the Baltimore and Ohio Railroad Company's Right of Way, said place ofbeginning being 
464.07 feet Northerly along the West line efsaid:Baltimore & Ohio Railroad Company's Right 
of Way from its intersection with the Southerly line of Section Six (6); thenee Westerly along the 
South Bank of said Creek Two Hundred Sixty-five (265) feet more or less to a point which is­
North 89° 11' 20" West Two Hundred Fifty-Two and Thirty-six Hundredth& (252.36) feet from 
the place ofbeginning, thence 71' 10' West Two Hundred Thirty-Two and Five tenths (232.5) 

, feet to an iron stake in the South Bank of said Creek, thence North 56° 11., West Three Hundred 
. Fifty-four (354) feet to an iron stake; thence North 44° 40! West Four Hundred Fiftee11 and Two 
Tenths (415.2) feet to an iron stake in the middle ofs,aid Creek; thenee South 81° West'" 
Fifty-four and Three Tenths (54.3) feet to an iron stake in the middle of said Creek One. Hundred 
Eighteen (118) feet Easterly from the middle of the Right of Way (66Ft. wide) of the Pittsburgh, 
Ft. Wayne & Chicago Railroad measured at-Right angles thereto; thence South 33° 43' East 
along the Northeasterly line ofland conveyed to last named Railroad by deed dated 
November 26, 1892, recorded in Stark County Records Vol. 295, Page 59, Five Hundred Ten 
(510) feet to an iron stake; thence South 62° 42' West One Hundred Twenty-five (125) feet along 
land conveyed by said deed Vol. 295, Page 59, to an iron stake Fifty (50) feet from the center 
line of the main Right of Way (Sixty-Six (66) feet wide) of said last named Railroad measured at 
right angles thereto; thence South 27° 18' Bast still along the line oflands so conveyed by deed 
recorded in the Stark County Records, Vol. 295, Page 59, and parallel to the said main Right of; 
Way of said last named Railroad about Five Hundred Seventy-nine and Nine Tenths (579.9) feet 
to the South line of Section Six (6); thence North 87° 39' 5" West along Section line Nineteen 
and Fifty-six Hundredths (19.56) feet; thence South 27° 18' East parallel to and Thirty-three (33) 
feet distant from, the middle of the Right ofWay of said last named Railroad, measured at right 
angles thereto and along the Northeasterly line of said Right of Way, Nineteen (19) feet; thence 
continuing Southeasterly along the Northeasterly line of the Right of Way of said last named 
Railroad, (deed dated March 3, 1854 to the Ohio & Pennsylvania Railroad Co., for the South part 
of said Right of Way being recorded in Stark County of Records, Vol. 64, Page 118), Twelve 
Hundred Fifty-six and Eleven Hundredths (1256.11) feet to its intersection with the Westerly line 
of the Right of Way of the Baltimore & Ohio Railroad (formerly the Cleveland Lorain and 
Wheeling Railroad); thence Northerly Eleven Hundred Sixty-one and Eighty-two Hundredths 
(1161.82) feet along the Westerly line ofthe Right ofWay of the Baltimore & Ohio Railroad as 
conveyed to The Lake Shore & Tuscarawas Valley Railway Company by deed dated October 15, 
1873, recorded in Stark County Records, Volume 135, Page 44, parallel to and distant 
Thirty (30) feet Westerly from the center line of its Right ofWay (Sixty (60) feet wide) to the 
North line of Section Seven (7), which is also the South line of Section Six (6); thence West 
along said Section line about Six (6) feet to an iron stake in the westerly line of the Right of Way 
of the Baltimore & Ohio Railroad (Sixty-six ( 66) feet wide), formerly Right of Way of The 
Cleveland, Lorain & Wheeling Railroad Company, thence Northeasterly along the Westerly line 

-4-



of the Right of Way of said last named Railroad about Four Hundred Sixty-four and Seven t-. 
Hundredths (464.07) feet to the place of beginning containing about Seventeen and Fifty-seven \1 
Hundredths (17 .57) acres, to be the same more or less, but subject to all legal highways and 
water rights. 

The above premises comprise a part of the largest of three lots numbered 12 in Earl's Out-Lots, 
also known and designated in deeds in the chain of title as Lot Number 13 in Earl's Out-Lots, 
situated in Section 6, Township 10, Range 9; the plat of said Out-Lots being of record in the , 
Stark County Recorder's Office in Plat Book Volume 1, page 31; also parts of Lots 7 and 6 in the 
Amicable Partition of part of West fractional Section 7, Township 10, Range 9, made by 
WilliamS. Wetmore, RichardS. Fay and Executors of the Estate of Amos Binney, deceased, on 
October 17, 1848, a memorandum and plat of which partition is of record in the Stark County 
Recorder's Office in Volume 40, Page 582. The whole of the above premises, in a renumbering 
oflots in the City of Massillon, dated February 6, 1929, recorded in the Recorder's Office of 
Stark County, Schedule No.3, Page 494, having been renumbered Out-Lot No. 81. 

Street Address: 359 State Avenue Extension, N.W., Massillion, Ohio 44646 

Prior Deed Reference: Instrument No. 96007752, Stark County Records 

Permanent Parcel No.: 06-09319 

-5-
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EXHffiiTB 

Groundwater Standards 

Groundwater Contaminant Groundwater Cleanun Level (ue/n 
l, 1 - dichloroethane 810 
1,1 - dichloroethylent~ 7 
cis- 1,2- dichloroetliylene 70 
trans - 1,2 - dicbloroethylene 100 
1,1,1 -trichloroethane 200 
Tricbloroethylene 5 
Vinyl chloride 2 
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Soil Contaminant 
1,1 - dicbloroethylene 
1,2- dicbloroethylene (total) 
1,1 ,1 -trichloroethane 
Trichloroethylene 

EXHIBITC 

Residential Soil Standards 
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Soil Cleanuo Level (u2/ke) 
54 
43,000 
630,000 
2,800 
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Industrial Soil Standards 

Soil Contaminant Soil Cleanun Level (u2/k2) 
1,1 - dichloroethylene 120 
1,2 - dichloroethylene (total) 150,000 
1,1, 1 - trichloroethane 1,400,000 
Trichloroethylene 6,100 

• -8-



Christine Liszewski 

01/29/03 03:44PM To: Kenneth Bardo/R5/USEPA/US@EPA 
Subject: Fwd: Recorded Declaraton 

FYI 
..... Forwarded by Christine Liszewski/R5/USEPA!US on 01/29/03 03:43PM····· 

Keely O'Bryan To: Christine Liszewski cc: Michael Cyphert 
<keely.obryan@thomp Subject: Fwd: Recorded Declaraton 
sonhine.com> 

01/29/03 03:26 PM 

Christine, 

Attached is the recorded deed restriction for the World Kitchen facility in Massillon, Ohio. 
Please let me know if you have any questions. 

Keely O'Bryan 

Keely J. O'Bryan, Esq. 
Thompson Hine, LLP 
3900 Key Center 
127 Public Square 
Cleveland, OH 44114 
(p )216/566-5686 
(f)216/566-5800 
keely.obryan@thompsonhine.com 

·····Message from "CAMPBELL, KIMBERLY" <campbellki@ctt.com> on Wed, 29 Jan 2003 
04:08:53 -0500 ..... 

To: <david.hales@thompsonhine.com> 

Subject: Recorded Declaraton 

Please open the attached document. 
This document was sent to you using an HP Digital Sender. 

Sent by: 
Number of pages: 
Document type: 
Attachment File Format: 

CAMPBELL, KIMBERLY <campbellki@ctt.com> 
9 
B/W Document 
Adobe PDF 

To view this document you need to use the Adobe Acrobat Reader. 
For free copy of the Acrobat reader please visit: 

http://www.adobe.com 

.For more information on the HP Digital Sender please visit: 

mailto:campbellki@ctt.com
mailto:david.hales@thompsonhine.com


J.. 

http://www.digitalsender.hp.com 
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DECLARATION OF RESTRICTIONS 

THIS DECLARATION OF RESTRICTIONS (this "Declaration") is made 
effective as of October 4, 2002 (the "Effective Date"), by ECKO MANUFACTURING OF 
OHIO, INC., a Delaware corporation ("Owner"), which Owner claims fee title of the real 
property located in the City of Massillon, Stark County, Ohio, and more fully described on 
Exhibit A, attached hereto and made a part hereof (the "Property"), under that certain warranty 
deed dated December 12, 1995, from Ecko Housewares, Inc. in favor of Owner and recorded on 
Febraury 21, 1996 as Instrument No. 96007752, Stark County Records. 

NOW, THEREFORE, in consideration ofthe Property, the covenants contained in 
this Declaration, and other good and valuable consideration, the receipt and sufficiency of which 
are hereby acknowledged, Owner hereby declares the following restrictions for the use of the 
Property: 

1. No existing water wells located on the Property, if any, shall be used for drinking, 
bathing, washing, or other human contact purposes or for livestock, farming or irrigation so long 
as the groundwater in, on or under the Property contains any contaminant specified in Exhibit B 
(the "Groundwater Contaminants") at concentrations above the groundwater cleanup levels 
specified in Exhibit B with respect to such Groundwater Contaminant (the "Groundwater 
Standards"). No portion of the Property shall be used for the installation of any new water wells 
for drinking, bathing, washing, or other human contact purposes or for livestock, farming or 
irrigation on the Property so long as the groundwater in, on or under the Property contains any 
Groundwater Contaminant in concentrations above the Groundwater Standards. 

2. No portion of the Property shall be used for Residential Activities (definedbelow) so 
long as the soils at the Property contain any contaminant specified in Exhibit C (the "Residential 
Soil Contaminants") at concentrations above the soil cleanup levels specified in Exhibit C with 
respect to such Residential Soil Contaminant (the "Residential Soil Standards"). For purposes 
hereof, the term "Residential Activities" shall mean: 

(a) single and multi-family dwelling and rental units; 

(b) day care centers and preschools; 

(c) hotels and motels; 

(d) educational (except as a part of Industrial Activities (defined below) at the 
facility) and religious facilities; 

(e) restaurants and other food and beverage services (except as a part of 
Industrial Activities at the facility); 

(f) entertainment and recreational facilities (except as a part of Industrial 
Activities at the facility); 



(g) hospitals and other extended care medical facilities (except as a part of 
Industrial Activities at the facility); and 

(h) transient or other residential facilities. 

For purposes hereof, the term "Industrial Activities" shall mean manufacturing, 
processing purposes and/or office and warehouse purposes, including, without limitation, 
production, storage and sales of durable goods and non-food chain products and 
parking/driveway purposes, and other related purposes incidental thereto. 

3. No portion of the Property may be used for activities that will reasonably result in direct 
contact exposure by humans to soils at the Property that contain any contaminant specified in 
Exhibit D (the "Industrial Soil Contaminants") at concentrations above the soil cleanup levels 
specified in Exhibit D with respect to such Industrial Soil Contaminant (the "Industrial Soil 
Standards") 

4. No portion of the Property may be used for activities that will interfere with ongoing 
remedial actions, operation and maintenance programs, monitoring, or other measures necessary 
to ensure the effectiveness and integrity of any environmental remediation ofthe Property, 
including, without limitation: 

(a) pumping of groundwater that impacts the effectiveness of any on-site pump and 
treat system used to maintain an inward groundwater gradient from the boundary of the Property 
to the two existing and active industrial water wells; and 

(b) the installation, construction, removal, or use of any water wells, or the 
excavation of any soil in connection therewith, within those areas of the Property containing any 
Industrial Soil Contaminant at concentrations above the Industrial Soil Standards. 

5. This Declaration shall be recorded in the same manner as a deed in the Office of the 
Recorder of Stark County, pursuant to ORC Sections 3746.10(C) and 317. 

6. If any one or more provisions of this Declaration is found unenforceable in any respect, 
the validity, legality, and enforceability of the remaining provisions shall not in any way be 
affected or impaired. 

7. This Declaration shall be governed by and interpreted in accordance with the laws of the 
State of Ohio. 

8. All headings used herein are for convenience and shall not be used to interpret or qualify 
the terms ofthis Declaration. 

9. Nothing herein contained shall be deemed to be a gift or dedication of any portion of the 
Property to the general public, or for any public use or purpose whatsoever. 

-2-



IN WITNESS WHEREOF, the Owner has caused this Declaration to be executed as of 
the Effective Date. 

STATE OF OHIO 

COUNTY OF CUYAHOGA 

) 
) ss 
) 

ECKO MANUFACTURING OF OHIO, INC., a 
Delaware corporation 

By: ____________ _ 
Print Name: ----------Title: ____________ _ 

BEFORE ME, a Notary Public in and for said County and State, personally appeared 
the above named , the of ECKO 
MANUFACTURING OF OHIO, INC., the Delaware corporation that did execute the foregoing 
instrument, who acknowledged that he/she did sign the foregoing instrument as such officer and 
that the same is his/her own free act and deed and the free act and deed of such corporation. 

IN WITNESS WHEREOF, I have hereunto set my hand and official seal, this __ 
day of October, 2002. 

NOTARY PUBLIC 
My commission expires on: 

-3-



1 0 E. Aurora Road 
Twinsburg, Ohio 44087-1969 

January 14, 2000 

Mr. Ken Bardo 
US EPA Region V 
DE-9J 
77 West Jackson Blvd 
Chicago, IL 60604-3590 

Dear Mr. Bardo: 

State of Ohio Environmental Protection Agency 

Northeast District Office 

TELE (330) 425-9171 FAX (330) 487-0769 Bob Taft, Governor 
Christopher Jones, Director 

RE: EKCO MANUFACTURING OF OHIO 
(aka EKCO HOUSEWARES, INC) 
OHD 045 205 424 
STARK COUNTY 

Attached, please find a list of the documents at Ohio EPA's Northeast District Office in 
regards to EKCO Housewares, OHD 045 205 424, Massillon, Stark County, Ohio. Please 
let me know if you need copies of any of these documents and arrangements can be 
made. 

If you have any questions, or if we can be of further assistance, please feel free to 
contact either Mr. Frank Popotnik or me at (330) 963-1200. 

Sincerely, 

,i!tu-P-~/i~+ 
Karen L. Nesbit 
Division of Hazardous Waste Management 

KLN:cl 

Enclosure 

pc: Frank Popotnik, DHWM, NEDO 
Linda Neumann, DHWM, CO (w/enclosures) 

@ Printed on recycled paper 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 

UNITED STATES OF AMERICA JUDGE PAUL R. MATIA 

Plaintiff CASE NO. 5:92CV1245 
/ 

-vs-

EKCO HOUSEWARES, INC. 

Defendant 

MEMORANDUM OF DEFENDANT EKCO HOUSEWARES, INC. 
IN SUPPORT OF ITS MOTION TO AMEND THE FINDINGS 

OF FACT AND TO AMEND THE JUDGMENT ACCORDINGLY 

Defendant Ekco Housewares, Inc. ("Ekco") respectfully 

submits this memorandum in support of its motion, pursuant to 

Fed. R. Civ. P. 52(b), to amend the findings of fact and to amend 

the judgment accordingly. 

On January 28, 1994, this Co:utt issued its Findings Of 
/ 

Fact and Conclusions Of Law in this matter and entered judgment 

against Ekco in the amount of $4,606,000, a penalty of $1,000 per 

day for each violation found by the Court. 

C:\WPSI \1289\12890335 1 



• 
The purpose of this motion is to call the Court's 

attention to an error in the calculation of the penalty 

associated with the violations of the post-closure care 

requirements found by the Court. The Court's Finding of Fact 

No. 62 states that Ekco remained in violation of the requirement 

to establish financial assurance for post-closure care until July 

1992, when it submitted a proposed closure plan calling for off­

site removal of the hazardous waste in the surface impoundment (a 

"clean closure"). Because a clean closure requires no post­

closure care, the Court correctly ruled that no post-closure 

financial assurance is required when a clean closure is proposed. 

The evidence, however, shows that a clean closure was proposed 

for Ekco's surface impoundment almost one year before the July, 

1992 date identified by the Court. 

Defendant's Exhibit M (attached as Exhibit 1 to this 

memorandum) is an August 29, 1991 letter from American Home 

Products Corporation ("AHP") to Ohio EPA informing the agency of 

the closure strategy that AHP proposed for the Ekco Plant. AHP 

submitted that letter to Ohio EPA pursuant to an agreement 

calling for AHP to submit its closure strategy for approval 

before submitting a full closure plan. See Defendant's Ex. K 

(Ex. 2 to this Memorandum); Byer Testimony 533:25-535:10. The 

August 29, 1991 letter informed Ohio EPA of AHP's decision to 

stabilize the wastes in the surface impoundment and to transport 

them off-site. The letter concluded that "by completely removing 

the waste materials in the lagoon, AHP will likely be able to 

C:\ WPS1 \1289\12890335 2 



·-

secure clean closure ... II Thus, a clean closure had been 

proposed for the surface impoundment by August 29, 1991 and no 

financial assurances for post-closure care were required after 

that date. 

A Rule 52(b) motion is the appropriate mechanism for 

resolving this issue. Rule 52(b) permits a party to bring a 

"'manifest error of fact'" to a court's attention. See, §...:...S..:.., 

Renfro v. City of Emporia, 732 F. Supp. 1116, 1117 (D. Kan. 

1990), aff'd, 948 F.2d 1529 (lOth Cir. 1991), cert. dismissed, 

112 s. Ct. 1310 (1992), quoting Dow Chern. Pac. Ltd. v. Rascator 

Maritime, S.A., 609 F. Supp. 451, 452-53 (S.D.N.Y. 1984), vacated 

in part on other grounds, 782 F.2d 329 (2d Cir. 1986). This 

motion is being filed within the ten day limit specified in the 

rule. 1 Accordingly, this Court may grant Ekco the relief 

requested. 

Judgment was entered on January 28, 1994. This motion 
is being filed on February 11, 1994. With intervening weekend 
days excluded pursuant to Fed. R. Civ. P. 6(a), February 11 is 
ten days after January 28. 

C:\WPSl\1289\12890335 3 



CONCLUSION 

Ekco respectfully requests this Court to amend Finding 

62 to state that the post-closure violations lasted from August 

15, 1988 until no later than August 29, 1991, a total of 1,109 

days, to amend Finding 64 to find the total number of penalty 

days to be 4,270 days, and to amend the judgment to provide a 

penalty of $4,270,000. 

C:\WPSI \1289\12890335 4 

Counsel for Defendant 
Ekco Housewares, Inc. 
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AMERICAN HOME PRODUCTS CORPORATION 

Auqust 2;, 1991 

Mr. Paul Vandermeer 
Ohio Environmental Protection Aqancy 
Division of Solid and Hazardoua Wasta Management 
P.o. Box 104;, 1800 WaterMarx Drive 
Columhua, OH 43266-0149 

Re: Ecko Housewares 
Caae No. 89-BW-0008 

Dear Kr. V&Jldermear: 

MSTHIFIDAVEHUE 
··NEW 'f'OAI(, N.Y. 10011 

IZ121I7NOCID 

.American Hoae Products Corporation (UP) hu u.C OEPA • • June 21, 
1991 extanaion tor aubmittal ot a raviaed aloaure plan to further 
invaatiqata all taui])le alternatives fOZ" addreaai,n.g the Bkco 
lagoon. 'l'hia latter pr .. anta AKP '• general atzoatac;y for cloaure ot 
the lac;oon. 

AHP haa atu4ied various f ... ibla cloaure altarnativea: 

1. Stabilization of waata materiala within the lagoon with 
on-aita dispoaal; 
2. Stabili•ation ot vaate utariala on-aite but outa1de ot }-~ 
the lagocm vitb on-ait.e diapoaal in the laCJOCil# 
3. Excavation ot waate .. tarial• vi 'thin the la9oon tor 
tranaport to ~f-ait• hazardoua waate treat.ant ancl cUapoeal · \\<, 
tacility; · ~ 
4A. Stabilization ot wa•t• matciala within the lac;oon with V . ·1\ 
tz-aDaPQrt bt oft-si ta hazardoua waate ciiapoAl tacili ty; 
4a. Stabilization ot waate materia~ within the laqoon with l 
tranaport to ott-aita aolicl waate diapoaal facility; ~ 
SA. Stabilization gf waat• 'lll&tariala on-aite bat outside the u,--­
laqoon with tranaport to ott-aite haaardoua wasta diaposal 
facility; and 

l 
SB. Stal:Jilil&tion of vaate material• em-site but outaid.e the 
laqoon with tranaport to otf•aita solid wa•te diapoaal 

~ facility. 

u ~ After eonductinq an in-depth review ot tbe above options, AHP has 
selected option 4B. AHP has tentatively chosen Bli - Waate-

~ NJ. 5.92C.V 1245 
IEFBO'Nf'S 

EXHIBIT 11 



Ecko Hou•.varea 
Case No. 89-HW-0008 
Auqu•t 29, 1991 

system's landtill lccate4 in Has•illon, Ohi~, as the aol14 wasta 
landfill. AKP will conault lli't:h the Twin.aburq Field Oft ice• s Soli4 
wa.ate Division before makinq a tinal 4ecision on BPI. 

-
AHP believea Option 48 to be the moat teaail:lle and permanent ot the 
options researched. AHP intend• to fUlly treat and excavate the 
la.qoon ma~ariala, thereby removinq any pot.,tial source tor 
qroundwatar contamination. Aa d.iacuaaed. between you, Bcb Zollner 
and me on AUC)\lst 28, 1991, by c:011pletely removinq the wute 
materials in the la.qoon, AMP will likely be able to aac:ure clean 
closure, and incorporate any requisite CJ%'0\lt\d.watar: monitoring 
relati~e to the laqoon into the on-qoinq RCRA Corrective Action. 

As conveyed to the Assiatant Attorney General on July 22, 1991, AMP 
will submit a closure plan tor tbe laqocn within aixty (60) 4ays 
tollowinq receipt of OEPA' • approval ot the ~ve closure atrateqy. 

Please call me at (212) 878-6098 with your concerns or question.. 

vary truly yours, 

· Monte w. Leek 
Project Manaqer 
Environmental Projecta 

co: Hazoold (ButCh) Bye, Weston 
Geral4ine Koaa, saq., AHP 
Rarol4 (Pat) J. Hintz, Jr., Ph.D, ARP 
Robert Zollner, ASP 

2 
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\VILLKIE FARR & GALLAGHER u ... :sh·n~on. u~ 

'\~~ \on. 

London 

July 22, 1991 

Retanio Aj Rucker, Esquire 
Assistant Attorney General 
State of Ohio 
State Office Tower 
30 East Broad Street 
Columbus, Ohio 43266-0410 

Re: In re Ekco Housewares, Inc. 
Case No. 89-HW-0008 

Dear Retanio: 

This will confirm our conversation today regarding 
submission of a closure plan for the above-referenced site. 

OUr respective technical representatives have agreed 
that AHP shall submit ·a. general closure strategy to EPA for 
review by August 31, 1991. AHP shall. submit a closure plan 
within sixty (60) days following receipt of EPA's approval of 
the closure strategy. 

Should you have any questions, please call me at your 
convenience. 

cc: Geraldine A. Moss, Esquire 
Harold G. Byer, Jr . 

Very truly yours, 

1-, ?.·; 
f.//~--'--

"-'' t '-. 

Steve Oster 

I I -, -. _: I ~• :"I,.,.,.,. '\ \\ \\ i :-~·r .... -----~ 
1 ., ~ .CAS::.J(). s.sav t24S 

-~. IE=eOWT'S 
·.j.:{:o,.:j.EXHISIT K 



, State o~ Ohio Environmental Protection Agency 

Northeast District Office 
2110 E. Aurora Road 
Twinsburg, Ohio 44087-1969 

6) 425-9171 
{216) 487-0769 

March 8, 1994 

Mr. Paul Tag 
Ekco Housewares 
359 State Avenue, NW 
P.O. Box 560 
Massillon, OH 44658 

Dear Mr. Tag: 

TO GO ON: ~jCRIS FO LOG USEPA LOG CJ LOG FILE 

J 

J // ENTERED: ~ RCR IS FO LOG USEPA LOG CJ LOG ONLY 

[ f( RCRIS ENTRY COOES: (EVALULATION)___ (ENFORCEMENT) __ _ 

CEI Cl OTHER INITIAL NOV _ FOLLOW-UP NOV _ 

FULL RTC _J'PARTIAL RTC _ LOR SENT TO USEPA: YES_ NO_ 

George V. Voinovich 
Governor 

-
RE: EKCO HOUSEWARES, INC. 

STARK COUNTY 
OHD 045 205 424 

OCT 0 4 1994 

On February 28, 1994, Ohio EPA received Ekco Housewares response to 
the Ohio EPA's February 18, 1993 Notice of Violation letter. -<f- AtNd7 Rt-c'IJ 

Based on the documentation provided, it appears that Ekco has 
adequately addressed the violation cited in the February 18, 1994 
Notice of Violation letter. 

Please note: at this time, Ohio EPA is not asking for Ekco 
Housewares to perform closure of the outside drum accumulation area 
where the one drum was accumulated for greater than 90 days. It is 
Ohio EPA's understanding from speaking with representatives of 
Ekco, the drum accumulation area will soon be eliminated due to the 
waste minimization occurring at the facility. Ohio EPA has already 
sent Ekco the May 1991 Closure Guidance to assist in meeting the 
generator closure performance standards in OAC 3745-66-11. Ekco 
shall notify Ohio EPA when use of this accumulation area ceases, 
and retain on-site all documentation demonstrating that the closure 
performance standards have been met. 

Failure to cite specific violations 
communication does not relieve Ekco 
applicable rules and regulations. 

and deficiencies in this 
from complying with all 

Please be advised that any instances of non-compliance can continue 
as subjects of pending or future enforcement actions. 

Printed on recycled paper 

RECEIVED 
OHIO EPA 

H~P ·1· Q 9A 

DIVISION of 
::.·,~: :;so~s WASTE MGT. 



Page - 2 -
Mr. Paul Tag 
March 8, 1994 

" 

If you should have any problems or questions, please contact either 
Harry Courtright or me at (216) 963-1200. 

5

2-:A~jf 
Karen L. Nesbit 
Environmental Scientist 
Division of Hazardous Waste Management 

KLN.wk 

cc: 



~~ 
''State of Ohio Environmental Protection .... ~ncy 

Northeast District Office 
• 2110 e=...Aurora Road 
· Twinsburg, Ohio 44087-1969 

(216) 425-9171 
(216} 487-0769 

February 18, 1994 

Mr. Paul Tag 
Ekco Housewares 
359 State Avenue, NW 
P.O. Box 560 
Massillon, OH 44658 

Dear Mr. Tag: 

/ TRACKING - OH~, CI"&ES 

TO GO ON: ~jlCRIS FO ux; USEPA LOG CJ LOG FILE 

fi( ENTERED: / RCR!S FO LOG USEPA LOG CJ LOG ONLY 

RCRIS ENTRY COOES: (EVALULATION) ~ ! (ENFORCEMENT) Q)-)-
CEI CI OTHER INITIAL NOV FOLLOW-UP NOV 

FULL RTC PARTIAL RTC LOR SENT TO USEPAi YES_ NO_ oinovich 
dovernor 

(__.J-.· 

RE: EKCO HOUSEWARES, INC. 
STARK COUNTY 
NOTICE OF VIOLATION 

f /} it-

o (,( D () ¥ 5 ~O~t.{ 2'f --
~-::' 0"7:' rr ... ,!' r;;' -oi 

.--------- lr~~- 1",-<r>, '• ' . ' ' il \1 '-="! 

V!. " ~·c: .~ ., ~ '! <: c~ ,. '''-.R 

OC1 0 4. 1994 

On February 15, 1994, Ohio EPA personnel were at the Ekco 
Housewares facility in Massillon, Ohio to conduct a Comprehensive 
Ground Water Monitoring Evaluation (CME) inspection. Rich Kurlich 
represented the Division of Drinking and Ground Water and I 
represented the Division of Hazardous Waste Management. 
Weston Associates were conducting the sampling activities for Ek~o 
and American Home Products. Ekco was represented by Paul Penz. 

During the inspection, Ohio EPA inspected the outside drum 
accumulation area on the north si_de of the building. An inspection 
of the drums revealed a 55-gallon drum of "Booth Floors" (DOOl, 
F003, FOOS) with an accumulation date of "10/09/93". This drum of 
hazardous waste has been accumulated on-site for greater than 90 
days as allowed for generators of hazardous waste without a permit. 
Ekco Housewares is therefore in violation of the Ohio Revised Code 
Chapter 3734.02 E and F; the facility has stored hazardous waste at 
a facility without first obtaining a permit and established a 
hazardous waste facility without first obtaining a permit. This is 
also in violation of the Ohio Administrative Code Rule 3745-52-34; 
accumulating hazardous waste longer than 90 days without a permit. 

Ekco Housewares shall dispose of the drum of hazardous waste at a 
permitted treatment, storag~ and disposal facility on or before 
February 28, 1994. Ekco shall submit a copy of the manifest 
documenting that the drum has been disposed of properly to this 
office on or before March 4, 1994. 

Failure to cite specific violations 
communication does not relieve Ekco 
applicable rules and regulations. 

and deficiencies in 
from complying with 

this 
all 



Page - 2 -
Mr. Paul Tag 
February 18, 1994 

Please be advised that any instances of non-compliance can continue 
as subjects of pending or future enforcement actions. 

If you should have any problems or questions, please contact either 
Harry Courtright or me at (216) 963-1200. 

Karen L. Nesbit 
Environmental Scientist 
Division of Hazardous Waste Management 

KLN.wk 

cc: Harry Courtright, DHWM, NEDO 
Laurie Stevenson, DHWM, CO 
Sally Averill, USEPA, Region V 



A012A 

UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 

UNITED STATES OF AMERICA ) 
) 
) 
) 
) 
) 
) 
) 
) 

JUDGE PAUL R. MATIA 

Plaintiff CASE NO. 5:92CV1245 

-vs-
JUPGMENT ENTRY 

EKCO HOUSEWARES, INC. 

Defendant 

This action came on for trial before the Court upc 

the facts without a jury from October 19, 1993, to october 22, 

1993, and the issues havinq been duly tried and Findinqa of Pact 

and Conclusions of Law havinq been filed, 

It is Ordered and Adjudqed that plaintiff, 

the United States of America, recover of defendant, Ekco 

Housewares, Inc., the sum of Four Million Six Hundred Six Thousar 

Dollars ($4,606,000.00), and its costs of action. 

RECEIVED 
FEB 0 1 1994 

. U.S. EPA, Reg100 S 
Office of Regional C ounsel 

r;J~ 'i<. ~ 
UNI-TED STATES DISTRICT JUDGE 

~ 

I 

I 
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UNITED STATES DISTRICT COURT ,,, 
NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 

,.. 
'· / • 

.. _. 
',{.I . ~ ... , ."" .... 

•. ~-. . "'' ~ .. ~ 
UNITED STATES OF AMERICA ) JUDGE PAUL R. MATIA . -· 

) 
Plaintiff ) CASE NO. 5:92CV1245 

) 
-vs- ) [XNDINGS OF FACI AHg 

) CONCLUSIONS OF LAW 
EKCO HOUSEWARES I INC. ) 

) 
De!'endant ) 

FINDINGS 0~ FACT 

1. Both before and after the effective date of the 

regulations promulgated pursuant to the Resource conservation and 

Recovery Act, as amended ("RCRA"), 42 u.s.c. 55 6901, .§t seq., 

which is November 19, 1980, and until at least June 5, 1984, Ekco 

discharged wastewaters, containing hazardous wastes, from its 

operations to the surface impoundment located at the Massillon 

facility and treated, stored or disposed of those hazardous wastes I 
in the surface impoundment located at its facility. 

2. The RCRA financial responsibility requirements and F 
~ 

; 
I 

the "financial responsibility requirements" referred to in 

Paragraph B ( 5) of the Partial consent Agreement and Order ( "PCAO") ~ 

tnclude the regulatory requirements for financial assurances for 

closure (40 C.F.R. 5 265.143), financial assurances for post-

~losure care (40 C.F.R. 5 265.145) and liability coverage 

J'~O C.F.R. 5 265.147). 

3. A facility owner or operator, such as defendant, 

who treats, stores, or disposes of hazardous wastes after 

i 
E 
i 
I 



A072A 
(Rev. 8112) 

November 19, 1980, is obligated to maintain liability coverage for 

personal injury and property damage resulting from sudden and ~ 

nonsudden accidental occurrences resulting from operations of the 

hazardous waste management unit, such as defendant's surface 

impoundment. 

4. The obligation of the owner and operator of a 

treatment, storage or disposal facility to maintain liability 

coverage does not cease until final closure of the hazardous wasta 

unit has been completed, pursuant to an approved plan, and the 

appropriate agency approves the closure and notifies the owner 

operator that the obligation has ceased. 

5. A purpose of the liability coverage provision is to 

assure compensation of third persons who may suffer personal 

injury or property damage arising from the operation of the 

hazardous waste facility. Cl 
6. "Operation• of a hazardous wasta facility consists 

of any sort of hazardous waste treatment, storage or disposal 

activity at that particular hazardous waste management unit. 

1. A hazardous waste disposal unit is one in which 

hazardous waste is placed in or on the land or water and at which 

hazardous waste will remain after closure. 

8. If hazardous waste remains after closure, including 

as a result of leaching into the groundwater, the unit is a 

disposal unit. 

9. An example of a hazardous waste disposal unit is a 

surface impoundment. 

2 

! 
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10. This Court has found, and Ekco does not dispute, 

that Ekco discharged hazardous waste to the surface impoundment 

_between 1980 and 1984, after the effective date of RCRA, with the 

intent that at least some of the waste would be permanently 

disposed of there. The August 1988 closure plan, submitted by 

Ekco to u.s. EPA and to Ohio EPA, proposed to treat the surface 

impoundment as a disposal unit. In July 1992, Ekco submitted a 

plan which proposed to "clean close" the unit and remove the 

hazardous waste. Thus, from at least August 1988 until at least 

July 1992, the surface impoundment was a "disposal" unit subject 

to the requirements of 40 C.F.R. S 265.145 and Ohio Administrative 

Code ("O.A.C.") S 3745-66-45. 

11. The fact that Ekco ceased the discharge of 

hazardous waste into the surface impoundment prior to November B, 

1985 (the effective date of the loss of interim status provisions 

enacted as part of the 1984 Hazardous and Solid Waste Amendments 

to RCRA ("1984 Amendments")), does not affect the status of the 

surface impoundment or the applicability of the financial 

responsibility regulations. 

12. Facility owners or operators, such as Ekco, who 

"operated• a hazardous waste "treatment, storage or disposal" unit 
= 

after Kovember 19, 1980, are obligated to establish and maintain 

liabilitypoverage for personal injury and property damage until 

the unit .s closed pursuant to the applicable regulation. Such 
-~·:,'< 

persons ~80 operate "disposal• units are also obligated to 

3 
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maintain financial assurance for post-closure care of the disp~l 

unit. 

13. In order for an owner or operator to lawfully 

operate a hazardous waste manaqement unit after November 19, 1980, 

the effective date of applicable RCRA requlations, that owner or 

operator must have obtained a permit or achieved "interim status." 

14. A facility at which a hazardous waste manaqement 

unit is used to treat, store or dispose of hazardous waste after 

the effective date of RCRA is subject to the standards set forth 

at 40 c.r.-R. Part 265, and those standards apply even to the 

owners and operators who did not achieve interim status or obtain 

a permit. 

15. By November 19, 1980, Ekco did not submit to EPA 

"Part A" of its application for a permit to treat, store or Cl 
dispose ot hazardous wastes as required by Section 3005 ot RCRA, 

42 u.s.c. S 6925, and 40 C.F.R. S 270.10. Because the "Part A" 

application was not submitted by November 19, 1980, Ekco did not 

receive "interim status" as set forth under S 3005 of RCRA, 

42 u.s.c. s 6925. 

16. Conqress mandated that EPA establish financial 

responaibility standards tor owners and operators of hazardous 

waste manaqement units. The financial responsibility requirements 

under RCRA became effective in July 1982. 

17. In 1984, congress passed the Hazardous and Solid 

Waste Amendments to RCRA, in part due to concerns over siqnificant 

levels of noncompliance with the financial responsibility 

4 
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regulations. The 1984 amendments essentially added a statutory 

sanction to ongoing regulatory violation. 

18 .. The 1984 amendments to RCRA did not change the 

applicability of the financial responsibility requirements. The 

1984 amendments emphasized the importance of full compliance with 

the financial responsibility requirements. An owner or operator 

could only retain interim.status by certifying compliance with the 

financial responsibility requirements and groundwater monitoring. 

19. The liability coverage requirements apply to 

unclosed facilities even if no further discharge of hazardous 

waste occurred there after the 1984 RCRA amendments. 

20. The requirement to establish financial assurance 

for closure is viewed by EPA as very important. Liability 

coverage is an important component of the RCRA regulations. It is 

designed to protect against the risk intrinsically associated with 

hazardous waste management and provide protection to members of 

the general public for unexpected or unanticipated occurrences 

which could affect health or property. 

21. The State of Ohio Environmental Protection Agency 

("OEPA") is a':lthorized to administer aspects of the RCRA hazardous 

waste program in the State of Ohio in lieu of the federal RCRA 

proqra•. 

22. OEPA's administration of the RCRA program includes 

monitoring compliince with federal consent agreements entered into 

under RCRA. 
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23. Pursuant to a Memorandum of Understanding, date~ 

J.uly 22, 1988, ?etween the u.s. EPA and the State·of Ohio, OEPA 

was authorized to oversee certain aspects of the RCRA program in 

Ohio, including the financial responsibility requirements, prior 

to June JO, 1989. 

24. On June 30_, 1989, the State of Ohio received 

authorization, pursuant to Section 3006 of RCRA, 42 u.s.c. S 6926, 

to administer and enforce a hazardous waste management program 

under RCRA. As of June 30, 1989, the State of Ohio was fully 

authorized to administer certain aspects of the hazardous waste 

management program under RCRA. 

%5. on November 5, 1986, EPA filed an Administrative 

complaint, Findings of Violation and Compliance Order, Docket 

No. V-W-87-R-008, against Ekco. 

26. Among the Findings of Violation was Ekco's failure 

to comply with the financial responsibility requirements under 

40 C.F.R. SS 265.140-150. 

27. on or about November 4, 1987, u.s. EPA and Ekco 

entered into a Partial consent Agreement and Order ("PCAO") which 

partially resolved the November s, 1986, Administrative Complaint. 

28. The PCAO was executed by a duly authorized officer 

of Ek~o. The PCAO was not executed by anyone from, on behalf of, ., 

or at.filiated with American Home Products Corporation ("AHP") • 

•:T 29. Pursuant to the terms of Paraqraph 8(5) of the 

PCA0 1 Ekco was required to "[c]omply with the financial 

responsibility requirements for closure until closure has been 

6 
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certified, pursuant to 40 C.F.R. SS 265.140 through 265.151, at 

the time of the submission of the closure plan for the surface 

impoundment Pl:lrsuant to Paragraph 8(1)." 

30. Paragraph 8(1) of the PCAO required Ekco to submit 

a closure plan within 90 days of the effective date of the PCAO. 

31. Pursuant to the terms of the PCAO, Ekco was 

unambiguously obligated to provide financial assurance for closure 

under 40 C.F.R. S 265.143, financial assurance for post-closure 

care under 40 C.F.R. S 265.145, and liability coverage under 

40 c.F.R. S 265.147 upon the submission of the closure plan. 

32. From the effective date of the PCAO until June 30, 

1989, Ekco was required to comply with the applicable Federal 

regulations found at 40 C.F.R. SS 265.143, _145 and 147. From and 

after June 30, 1989, defendant was required to comply with the 

State of Ohio hazardous waste requlations found at O.A.C. 

SS 3745-66-43, 45 and 47. 

33. In addition to monitoring Ekco's compliance with 

the Ohio regulations, Ohio EPA was monitoring Ekco's compliance 

with the RCRA financial responsibility requirements pursuant to 

the PCAO. · 

34. In March 19~8, Ohio EPA notified Ekco of its 

failure to comply with the State of Ohio financial responsibility 

requirements. 

35. Ekco did not comply as a result of the March 1988 

notice. 
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36. Ekco submitted a closure plan to u.s. EPA and ollt 
in Auqust 1988. The closure plan contained a proposal that the 

wastes in the impoundment remain in place and that the impoundment 

be treated as a "disposal" unit. 

37. At the time ot submission ot the closure plan, 

despite the requirements ~t the PCAO, neither Ekco, nor anyone in 

its behalf, submitted documentation ot compliance with any ot the 

financial responsibility requirements found at 40 C.F.R. 

SS 265.140-150 or O.A.C. SS 3745-66-40 throuqh 50. 

38. On or about January 4, 1989, OEPA provided a 

written disapproval of Ekco's closure plan based on technical 

deficiencies that OEPA enumerated. 

39. The January 4, 1989, disapproval notice described 

the riqht to seek an adjudication hearinq, expressly requirin~ 

that the request tor a hearinq "shall specify the issues ot tact 

and law to be contested." 

.40. on or about February 2, 1989, Ekco tiled a Request 

tor Adjudication of OEPA's disapproval of the closure plan. The 

Request tor Adjudication specified the issues which Ekco wished to 

have adjudicated. 

. 
~ .· 41 • 

I 

Ekco's Request tor Adjudication did not request 

review of or ~efer to the financial responsibility requirements. 

42 .( Pursuant to the PCAO, Ekco was to have documented 

its complia~ with the financial responsibility requlations at 

the time ot Che submission ot the closure plan. From at least 

8 
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August 1988, Ekco should have established and maintained 

compliance with the financial responsibility regulations. 

43 .. As of August 1988, Ekco had not submitted any 

documentation of compliance with the financial responsibility 

regulations to OEPA or to u.s. EPA. 

44. The obligation to comply with the financial 

responsibility requiremen-ts was not contingent upon any other 

state regulation. The obligation to·establish and maintain 

financial responsibility at the time of submission of the closure 

plan was not contingent upon compliance with or approval of any 

other requirement under any other provision of the PCAO. These 

financial responsibility obligations were not contingent upon the 

submission or approval of the closure plan, or the submission or 

approval of cost estimates for closure or post-closure care. 

Ekco's obligation to establish and maintain financial assurances 

continued after the disapproval of the closure plan. The 

obligation to maintain liability coverage is not contingent upon a 

comprehensive assessment of technical information or upon the 

existence or extent of environmental contamination at a facility. 

45 •. At the time, in August 1988, that Ekco had 

submitted a proposed closure plan, Ekco was able to, and did, 

submit cost estimates for closure and post-closure care. 

46. Ekco's claim that it could not establish financial 

assurances until the closure plan··*as approved is without basis. 

In fact, Ekco had prepared a closure plan and developed cost 
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estimates for closure and post-closure care as early as Januar~ 

1988. 

47. The owner or operator of a hazardous waste 

management unit should be fully capable of predicting the cost of 

closing the unit. The obligation to establish and maintain 

financial assurance for ~losure and post-closure care is not 

dependent upon whether a closure plan has been submitted or 

approved by the regulatory agency, and the obligation exists even 

if a closure plan is not timely submitted or if the closure plan 

is disapproved. 

48. Ekco never advised u.s. EPA that it was unable to 

comply with the financial respon•ibility requlations. Ekco never 

advised u.s. EPA that it did not understand the regulations. 

• I 

49. The financial responsibility requirements are 4l 
important components of the RCRA program, which is designed for 

the protection of human health and the environment. The liability 

coverage provisions insure that funds are available to compensate 

persons who may suffer injury or property damage a• a re•ult of 

the hazard·ous waste activity. The requlations also act a• 

inducement to owners and operators to prop~rly maintain the 

hazardou• waste facility. 

50. u.s. EPA advised Ekco that its violation of the 

regulations and the PCAO were serious violation•. 

51. By ·~~ring into a consent agreement with the 
·'· 

United States to resolve past violations, and then continuinq 
! ~~ 

those violations and violatinq the terms of the consent agreement, 

e 
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Ekco has caused the United States to expend resources and has 

hindered U.S. EPA's ability to secure compliance with the RCRA 

program. 

52. The liability coverage component of the financial 

responsibility regulations is considered important to EPA in order 

to afford the public with a sense of security regarding the 

potential risks, such as bodily injury or property damage, 

associated with the management of hazardous wastes. 

53. The liability coverage requirement is intended to 

remain in place throughout the closure process, protecting against 

the risks associated with closure itself. 

54. The closure process itself contains risks of 

exposure. Ohio EPA was concerned that during the closure process 

the contaminated soils might become airborne. 

55. In reviewing the closure proposal, Ohio EPA was 

concerned about the highly contaminated sludge and subsoils in the 1 

surface impoundment and the potential for contact with the 

underlying water table. 

56. As of the date Ekco finally complied fully with the 

liability coverage provision, March 11, 1993, Ekco had not 

stabilized the hazardous metals contained in the soils at the 

surface impoundment. The closure work to stabilize the metals did 

not commence until August of 1993. 

57. The assessment of civil penalties is important to 
.-:_;,·.· 

EPA in order to deter the particular party from future violations 
::~> 

of the specific RCRA regulation and all RCRA regulations. It is 
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also important to deter violations by other regulated parties. It 

also serves to eliminate or reduce the economic advantage of ~ 

noncompliance that violators gain over those who comply. 

I 

. i 

58. The failure to comply of a party who enters into an I 
administrative consent agreement, such as Ekco, has a negative 

impact upon the regulatory program and causes the EPA to expend 

public resources to enforce the aqreement. 

59. Other factors considered important to EPA are the 

extent of the violation, the duration of the violations, the 

seriousness of the violations, potential for harm occasioned by 

the violation, the good-faith efforts to comply, and any economic 

benefit attributed to noncompliance. 

60. Ekco did not fully comply with the financial 

assurances and liability coverage requirements until September 9, 

1992, and March 11, 1993, respectively. -
61. From at least August 15, 1988, until the date Ekco. 

fully complied with the requirements for financial assurance for 

closure, Ekco was in continuous violation tor 1,486 days. 

62. Ekco was in continuous violation of the requirement 

to establish and maintain financial assurances for post-closure 

care froa at least August 1988 until July 1992, the date it 

submitted a proposed closure plan for oft-site removal of the 

hazardous waste in the surfac~ impoundment. This violation lasted 

at least 1,445 days. {._· 

63. Ekco was in cq~tinuous violation of the requirement 

to establish liability coverage for personal injury and property 

12 
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damage resulting from both sudden and nonsudden accidental 

occurrences from at least August 15, 1988, until the date Ekco 

·fully complied, March 11, 1993. This was a total of 1,675 days. 

64. The number of days for which Ekco is subject to a 

civil penalty of $25,000.00 per day for failing to maintain 

financial assurances for closure, post-closure care and liability 

coverage for accidental occurrences is 4,606 days. 

65. on or about March 17, 1988, OEPA notified Ekco that 

it was in violation of the RCRA regulations at its facility 

pursuant to the o.A.C. and the Code of Federal Regulations. 

66. The March 17, 1988, notice informed Ekco that the 

facility must "establish financial assurance for closure 

(40 c.F.R. S 265.143 and O.A.C. S 3745-66-43), and for liability 

coverage (40 c.F.R. S 265.147 and O.A.C. S 3745-66-47)." 

67. on September 22, 1989, OEPA sent Ekco a letter 

again notifying it that it had failed to comply with the Ohio 

regulations, O.A.c. Rules 3745-66-42 through 3745-66-47, with 

regard to financial responsibility. The September 22, 1989, 

letter notified Ekco that it "must have and maintain . . . 
financial assurance for closure and post-closure care, and 

liability coverage for sudden and nonsudden accidental 

occurrences." Ekco was also notified of its obligations under the 

PCAO. The Notice reminded Ekco that terms of the PCAO which it 

had entered into with u.s. EPA "required complian~ with financial 

assurance requirements until final closure, pursuant to 40 C.F.R. 

265.140 through 265.151." 

13 



68. In addition to advising Ekco of its ongoing 

violation of the State of Ohio financial responsibility 

regulations, and its obligation pursuant to the PCAO, the 

September 22, 1989, notice accurately advised Ekco of the 

requirement to revise its cost estimates for closure, in order to 

adequately establish financial assurances. 

69. on September 28, 1989, six days after the 

September 22, 1989 letter, Ekco Housewares, through counsel, 

discussed with OEPA the financial responsibility requirements and 

the contents of the September 22, 1989, letter. OEPA advised Ekco 

that it could not wait until approval of the closure plan to 

comply with the financial responsibility requirements. 

70. Ekco was able to, and did, develop cost estimates 

tor closure and post-closure in January 1988, with estimated4t 

combined costs for closure and post-closure care of $2.4 million. 

Ekco developed cost estimates tor closure and post-closure in 

August 1988, with estimated combined costs of $1.7 million. 

71. At no did time OEPA advise Ekco that it could not 

submit the financial assurances tor closure until the closure plar. 

was approved~ 

_;_._ 72 • .... .,. 
There is no evidence that Ekco attempted to submit 

revised-cost estimates or financial •ssurances for closure and 

post-closure care which ware reject~ because the closure plan wa: 
··t 

not approved. 

73. Ekco did not submit revised cost estimates for 

closure until July 1992. 
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74. Ekco, or its agent in its behalf, was able to, and 

did in fact, develop cost estimates for each revision to the 

closure plan .. 

75. If a proposed closure plan is disapproved, as in 

Ekco's case, an owner or operator of a hazardous waste management 

unit can revise cost e'stimates for closure by referring to the 

comments and attachments ·contained in the disapproval 

correspondence. 

76. Ekco understood the requests being made in the 

disapproval notice and was able to estimate the costs of meeting 

the requirements in that letter. In fact, in this instance, Ekco, 

through its agent, was able to, and did, develop cost estimates 

for the items listed in the notice of disapproval. 

77. On or about March 12, 1990, OEPA again notified 

Ekco, informing Ekco in writing that it was violating O.A.C. 

Rules 3745-66-42 through 3745-66-47, and that it was also 

violating terms of the November 4, 1987, PCAO with u.s. EPA. 

78. on April 23, 1990, Ekco submitted to OEPA a copy of 

its general liability policy for the Massillon facility. 

79 •. The general liability policy, submitted by Ekco on 

April 23, 1990, contained an absolute exclusion for pollution 

related claims. Ekco was advised on May 3, 1990, that the general 

liability policy was insufficient. Additional discussion with 

Ekco's representative took place on May 15, 16 and 17, 1990. Ekco 

was aware of the pollution exclusion at the time it submitted the 

policy. 
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80. The general liability policy submitted by Ekco 

April 23, 1990, did not meet the requirements of 40 c.F.R. 

S 265.147(A) or (B), and O.A.c. S 3745-66-47(a) or (b). 

81. Between September 22, 1989, and April 1992, Ekco 

Housewares, or its representative, communicated by telephone with 

representatives of OEPA regarding financial responsibility at 

least 20 times. 

82. During the numerous telephone conversations between 

OEPA and representatives from Ekco, there was ·discussion, among 

other things, of the necessity of compliance and available means 

and mechanisms of compliance. 

83. Between September 22, 1989, and April 1992, Ekco 

Housewares, or its representative, exchanged written 

communications with representatives of OEPA regarding financi~ 

responsibility approximately 8 to 10 times. 

84. on March 17, 1988, September 22, 1989, March 12, 

1990, October 16, 1990, July 8, 1991, August 2, 1991, August 11, 

1992, and December 24, 1992, Ekco Housewares, or its 

representatives, were advised that the company was not in 

compliance with the financial responsibility requirements under 

State of Ohio regulations and/or under the PCAO. 

85. Not once during the numerous t~lephone 

conversations and correspondences which occurred between ., 

September 22, 1989, and April 1992, did Ekco'~r its 
:11\; 

representatives advise OEPA that it believed···lt had received a 
.. · 

waiver of the obligation to comply with the financial 

16 



AO 72A 
(Rev. 8/82) 

responsibility requirements or an extension of the time for 

compliance. 

86.· ·on February 12, 1990, Ekco, through counsel, 

discussed with OEPA the requirements of a Letter of Credit for 

purposes of compliance with the financial assurances for closure 

and post-closure care regulations. OEPA informed Ekco that Ekco 

Housewares and the Ekco facility must be named in the Letter of 

Credit. 

87. on June 11, 1990, a request was filed on behalf of 

Ekco for a variance from the requirement to maintain liability 

coverage for nonsudden accidental occurrences, pursuant to O.A.C. 

s 3745-66-47. 

88. In late June of 1990, Ekco.requested OEPA not to 

act on its variance request. 

89. on or about June 25, 1990, a Letter of credit and 

Standby Trust Agreement was submitted on behalf of Ekco to OEPA to 

document financial assurance for closure of the surface 

impoundment. 

90. Neither Ekco, nor anyone in its behalf (including 

AHP) submitted any documentation of compliance with the 

requirement to maintain liability coverage for sudden and 

nonsudden occurrences with the June 25, 1990, submission. Neither 

·Ekco nor anyone in its behalf (including AHP) submitted any 

documentation of compliance with Ekco's requirement to maintain 

liability coverage for sudden and nonsudden occurrences on 

June 25, 1990. 
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91. The Letter of Credit, submitted on June 25, 1990, 

did not name the Massillon facility or Ekco. This submission,tt 

which failed to name Ekco, was inconsistent w~th the previous 

discussions between OEPA and counsel for Ekco, where Ekco was 

advised that the Letter of Credit must name Ekco. 

92. Ekco claims that AHP was obliqated to comply with 

the required financial a~surances and liability coverage on behalf 

of Ekco and that AHP could have done so relatively inexpensively. 

Yet neither Ekco nor AHP attempted compliance with the financial 

assurance provisions until June 25, 1990, and the.liability 

coverage provision until September 1992. 

93. on october 11, 1990, OEPA advised Ekco, throuqb 

counsel, of certain amendments to the requlations which allowed 

for a third party with a "substantial business relationship" to 

demonstrate liability coveraqe. -
94. on or about October 16, 1990, OEPA notified Ekco, 

its representative, and AHP, that the June 25, 1990, submission of 

a Letter of credit and Standby Trust Aqreement was inadequate to 

meet the requirements of 40 C.F.R. SS 265.13 and 145 or O.A.C. 

SS 3745-66-43 and 45. 

95. on or about November 20, 1990, further 

documentation was submitted on behalf of Ekco to correct some, but 

not all, of the deficiencies identified in the June 25, 1990, 

submission concerning financial assurance. 

96. on or about July a, 1991, OEPA info~d Ekco and 
·.::t. 

AHP of continuing violations of the provisions of o·.A.C. 
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§S 3745-66-43, 45 and 47. 

97. On August 2, 1991, OEPA informed Ekco and AHP that 

it would not approve the request for a variance from the liability 

coverage requirements because Ekco had failed to demonstrate 

adequately that "the risks associated with the operations of the 

Massillon facility dictate an elimination of nonsudden financial 

responsibility required by rule 3745-66-47." The notice stressed 

to Ekco that unless and until such a variance was approved, the 

coverage required under that provisions must be maintained. 

98. In the August 2, 1991, notice, OEPA also advised 

Ekco that during the pendency of the variance request it must 

maintain liability coverage. The letter also noted the continuing 

violation.of the liability coverage requirements. 

99. on August 11, 1992, OEPA sent a notice to Ekco and 

AHP which noted that the Massillon facility was in continuing 

violation of the requirements of, inter ~. O.A.C. 

SS 3745-66-43, 45 and 47, and the provisions of Ekco's November 4, 

1987, PCAO with U.S. EPA. 

100. On September 9, 1992, documentation was finally 

submitted on behalf of Ekco to correct the deficiencies in its 

June 25, 1990, submission and to meet the requirements of 

40 C.F.R. SS 265.143 and 145 and O.A.C. SS 3745-66-43 and 45 for 

financial assurance for closure and post-closure care. No 

evidence of compliance with the liability co\erage provisions had 

been submitted at this time. 
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101. Prior to at least June 25, 1990, neither Ekco 4t 
Housewares nor _anyone in its behalf submitted any documentation to 

attempt to establish financial assurance for closure or post­

closure care of its surface impoundment. 

102. Between September 29, 1992, and October 20, 1992, 

Ekco first submitted documentation of liability coveraqe by means 

of a corporate quarantee, one of the methods allowed under the 

requlation. This submission, however, did not fully satisfy the 

statutory requirements because it failed to include a certified 

independent auditor's report as required under O.A.C. S 3745-66-47 

and the quarantee had been backdated. 

103. Ohio EPA could not ascertain the existence of an 

enforceable "substantial business relationship" between Ekco and 

AHP unless and until such time as it was documented and suppo~ 

by a corporate quarantee. No such documentation was presented 

until the September 29, 1992, submission. The liability coveraqe 

documentation is then available to the public upon request. The 

documentation of liability coveraqe allows the public to be 

assured of a source for compensation for injuries which may result 

from hazardous waste activities. 

104. on December 24, 1992, OEPA advised Ekco and AHP of 

the deficiencies in the September 29 and October 20, 1992, 

submissions. 

105. Not until March 11, 1993, did Ekco submit 

documentation to OEPA which was sufficient to demonstrate that it 

adequately met the liability coveraqe requirements of 40 C.F.R. 

20 
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SS 265.147(a) and (b) or O.A.C. SS J745-66-47(A) and (B). 

106. From at least August 15, 1988, until at least 

June 25, 1990,. Ekco failed to comply with the terms of the PCAO 

that it had entered into with u.s. EPA. At no time during this 

time period did AHP fulfill these obligations on Ekco's behalf. 

107. From at least August 12, 1988, until at least 

June 30, 1989, Ekco failed to comply with the requirements of 

40 C.F.R. SS 265.143, 145 and 147. At no time during this time 

period did AHP fulfill these obligations on Ekco's behalf. 

108. From at least June 30, 1989, until at least 

June 25, 1990, Ekco failed to comply with the requirements of 

O.A.c. SS 3745-66-43 and 45. At no time during this time period 

did AHP Corporation fulfill these obligations on Ekco's behalf. 

109. From at least June 30, 1989, until at least 

September 29, 1992, Ekco failed to comply with the requirements of 

O.A.C. SS 3745-66-47(A) and (B). At no time during this time 

period did AHP fulfill these obligations on Ekco's behalf. 

110. During the period in which Ekco had failed to 

maintain liability coverage, there had been evidence ot 

groundwater contamination at the facility. 

111. The wastewaters discharged to the surface 

impoundment between November 1980 and June 1984 were contaminated 

with, among other things, 1,1,1 trichloroethane ("TCA") and 

trichloroethylene ("TCE"). A source of these contaminants was the 

cooling water which was discharged to the surface impoundment 

until June 1984. 
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112. The surface impoundment sludges and subsoils e 
displayed elevated levels of volatile organic compounds. Sampling 

of the waters in the surface impoundment in 1984 indicated the 

presence of TCA and TCE. TCA was found in the surface impoundment 

waters at concentrations of 3,600 parts per billion. 

113. Ekco's analyses concerning the surface impoundment 

indicate the presence of three heavy metals (lead, cadmium and 

chromium) in elevated concentrations in the sludge and subsurface 

soils. 

114. Sludge and soil sampling has indicated cadmium, 

chromium and lead occur at elevated concentrations at the 

facility. 

115. Analytical results of the sludge and subsurface 

soils beneath the surface impoundment indicated a range of Cit 
concentrations for cadmium of up to 8,370 parts par million 

("ppm"); for lead up to 25,000 ppm, and tor chromium up to 923 

ppm. 

116. Elevated levels of lead, a hazardous constituent, 

were detected in a wall, No. L-5, outside the confines of the 

surface impoundment and downgradient from the surface impoundment. 

117. Vinyl chloride was also detected in wall L-5 in 

1988 and in 1990. 

118. Sampling from the vicinity of the surface 

impoundment indicates that hazardous substances, including lead, 

chromium, cadmium, TCA, TC! and vinyl chloride, have bean 

emanating from the surface impoundment. 
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119. Hazardous wastes or constituents have been 

identified in the groundwater in the vicinity of the Ekco 

.facility, spe~ifically in the vicinity of the surface impoundment. 1 

120. Ekco's analys_es concerning the surface impoundment 

also indicate that organic compounds detected in and beneath the 

surface impoundment have been found in the groundwater beneath the 

Massillon facility. 

121. Groundwater flow direction in the vicinity of the 

Ekco plant can vary significantly. 

122. Based on data provided by Ekco Housewares, the 

surface impoundment is the source of hazardous waste, TCE, in 

wells downgradient from the impoundment. 

123. Beneath the Ekco facility there are two distinct 

aquifers. 

124. The sandstone bedrock aquifer is directly beneath 

the Ekco facility. The sand and gravel or "Tuscarawas River" 

aquifer is adjacent to the Ekco facility. 

125. The Tuscarawas River aquifer is a major source of 

drinking water supply for the City of Massillon. 

· 126. There are four public drinking water wells within 

2,500 feet of the Ekco facility. Ekco's Massillon plant is within 

one-halt (1/2) mile of the City of Massillon, Ohio's municipal 

water wells Nos. 1 through 4. 

127. The City of Massillon well No. 4 was closed on 

September 2, 1986. Prior to the shutdown of well No. 4, sampling 

confirmed the presence of vinyl chloride in the well. The public 
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drinking water well No. 4 is maintained by the Ohio Water Ser'ife 

and is 1, 000-1_, 500 feet to the east of the Ekco facility. It has 

been abandoned due to the presence of contamination. 

128. One of the contaminants discovered in the drinking 

water well, vinyl chloride, is a degradation product of TCA and 

TCE. 

129. The contaminants in the groundwater beneath the 

surface impoundment are the same type as the contaminants 

identified in the abandoned drinking water well, Ohio Water 

Service Well No. 4. 

130. The Ekco facility is a likely source for the 

contaminants found in the Ohio Water Service Well No. 4. 

131. As of July 1991, Ekco's groundwater monitoring 

system was not operated and maintained to determine the rate~ 

extent of migration and concentrations of hazardous wastes in 

groundwater associated with the management of the hazardous waste 

surface impoundment. That is the purpose of groundwater 

monitoring requirements. 

132. Lead, chromium, cadmium, TCA, TCE and vinyl 

chloride are hazardous substances. 

133. A hazardous substance is a substance which has the 

potential to have a deleterious influence on human health. 

134. Most of the hazardous substances identified above, 

lead, chromium, cadmium, TCA, TCE and vinyl chloride, are known or 

suspected carcinogens. 
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135. The threshold level of risk associated with 

carcinogenic effects of hazardous substances can be produced by 

levels down to zero. 

136. Cadmium is a toxic metal to which exposure can 

result from inhalation or ingestion. Cadmium is retained in the 

kidney and liver. The possibility of accumulation ove-r time is a 

concern to human health. -

137. Cadmium can cause, among other things, lung 

inflammation, emphysema, lung cancer and kidney damage to humans. 

138. The primary concern from cadmium exposure is 

cancer. 

139. Testing performed by Wadsworth Laboratories Testing 

Company, on behalf of Ekco, indicated that cadmium was leaching 

from the surface impoundment. 

140. Concentrations of cadmium would be of concern at 

approximately 100 to 200 parts per million. Ekco's sampling 

indicated cadmium concentrations at the facility in the thousands 

of parts per million. 

141. Lead is a toxic substance which has a propensity to 

accumulate in. the body over time. 

142. Lead exposure can occur through inhalation or 

ingestion, and its effects are primarily neurological, as well as 

having effects on bone marrow, with a risk of kidney cancer. 

143. The most important toxicological effect of lead is 

,.:.:the possible toxicity to children. Lead risks include possible 

brain damage and damage to development of the nerve system. Lead 
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may have an irreversible effect in developmental stages in ~ 

children. 

144. The effects of lead exposure can occur at very low 

levels. 

145. The sampling data from the soils in or around 

Ekco's surface impoundment indicated the presence of extremely 

high levels of lead. 

146. Chromium is a toxic metal which can causa lung 

inflammation and is associated with lung cancer. In addition to 

exposure by inhalation or ingestion, there is evidence that dermal 

exposure is a route of access for chromium into the human body. 

147. The sampling data from the soils in the surface 

impoundment indicated high levels of chromium. 

148. EPA has determined that the presence of cadmi~ 

chromium, lead, TCA, TCE, vinyl chloride and dichlorobenzene in 

the soils, surface water or groundwater detected at the Ekco 

facility requires a response to protect human health and the 

environment. 

149. Ekco had determined that because of the elevated 

levels of cadmium, chromium and lead in the surface impoundment 

sludqea there was a potential that the metals could be carried in 

the groundwater. 

150. Ekco's consultants determined that a potential 

contaminant pathway of concern was that contaminated groundwater 

would be consumed by downqradient drinking water wall users. 
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151. Ekco's consultants also determined that until the 

surface impoundment was stabilized and capped, the hazardous waste 

contaminants could potentially leach into the groundwater and that 

rainfall couid percolate through the surface impoundment sludges 

and mobilize the hazardous waste contaminants. 

152. During the years when Ekco failed to maintain 

liability coverage, the surface impoundment was not capped or 

stabilized. 

153. surface water runoff posed another pathway for 

hazardous waste contaminants to be mobilized. Wells L-4 and L-5, 

which were outside the perimeter of the surface impoundment, 

contained evidence of contamination. Evidence indicates that 

flood conditions have existed in the vicinity of the surface 

impoundment, and surface water could have entered wells L-4 and 

L-5 and mobilized contaminated soils. 

154. Ekco's consultant also determined that the risk of 

exposure by air dispersal of contaminated sludge could occur 

during construction activities in and around the surface 

impoundment, including the closure process. The risk associated 

with the hazardous wastes in the surface impoundment would 

continua untii closure was completed. 

155. TCE is a volatile organic compound, and exposure to 

it can occur through inhalation. The primary toxicological effect 

from TC~ is neurological; TCE affects the central nervous system. 
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156. The other primary toxicological effect of TCE is~ 

the liver. Exposure to TCE is associated with both kidney and 

lung cancer. 

157. TCE dissolves readily in water and therefore can be 

transported readily wherever the water goes. TCE persists in an 

underground aquifer system and can move along with ground water. 

Once in the ground water, volatile organic compounds are 

persistent and do not easily correct themselves. 

158. Based on a review of the data, levels of TCE in the 

surface impoundment and in the groundwater exceed levels of 

concern for human health. 

1'59. TCA is also a volatile organic compound. It has a 

propensity to affect the central nervous systea. Expos~re to TCA 

poses possible genetic effects. Cit 
160. Dichloroethylene ("DCE") and vinyl chloride are 

known to be degradation products of TCE. If TCE exists in the 

groundwater, over a period of time, it degrades first to DCE and 

then to vinyl chloride. 

161. DCE was detected in the groundwater in the vicinity 

of the surface impoundment at levels that exceed concern for human 

health. 

162. Vinyl chloride is also a toxic organic compound. 

Exposure to it can occur by inhalation or ingestion, as well as by 

dermal absorption. 
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163. Vinyl chloride has been associated in humans with 

toxic effects, such as lung fibrosis, lung emphysema, and liver 

cancer. 

164. Vinyl chloride was detected in the groundwater in 

the vicinity of the surface impoundment at the Ekco facility at 

levels which are of concern to human health. 

165. Vinyl chloride was also detected in the public 

drinking water well, Ohio Water Service Well No. 4, at levels 

which are of concern to human health. 

166. During the time period that Ekco was obligated and 

failed to maintain liability coverage, there was a potential of 

exposure to hazardous wastes which possess extremely adverse 

health risks associated with such exposure. This potential could 

lead to a liability claim for personal injury--the type of injury 

the liability coverage is designed to protect. 

167. As a result of its failure to comply with the terms 

of its agreement with u.s. EPA under the PCAO and with the 

applicable regulations under RCRA promulgated at 40 C.F.R. 

SS 265.140-150 and O.A.C. SS 3745-66-40 through 50, Ekco has 

obtained an economic benefit as a result of its noncompliance. 

168. As a result of its violation of the requirement to 

establish and maintain financial assurances for closure and post-

closure care of its hazardous waste surface impoundment from 

August 15, 1988,/Until November 30, 1990, Ekco gained an economic 

benefit of at le~t $75,297.00. 
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169. As a result of it~ violation of the requirement.-, 

establish and maintain liability coverage for its hazardous waste 

surface. impoundment from August 15, 1988, until September 29, 

1992, Ekco gained an economic benefit of between $359,281.00 and 

$538,922.00. 

170. The only way to determine the exact cost of 
. 

insurance for Ekco's ·hazardous waste surface impoundment would 

have been for Ekco to have had insurance agents conduct the 

analysis, but Ekco failed to seek insurance for the relevant time 

period. 

171. At a minimum, Ekco's economic benefit resulting 

from its noncompliance of the PCAO and applicable regulations was 

$434,000.00. 

172. Ekco has incurred an econo•ic benefit of at le~ 

$434,000.00-$614,000.00 due to its failure to establish and 

maintain financial assurances for closure, post-closure care and 

liability coveraqe for its hazardous waste surface impoundment, as 

required under the PCAO and as required under the applicable RCRA 

regulations. 

173. Ekco has the ability to pay a significant civil 

penalty for its violations of RCRA and the PCAO. 

174. There is no evidence that Ekco, or AHP on behalf of 
p 

Ekco, made any effort to obtain liability coverage which would 

co~ly with the applicable regulation prior to September 1992. 
' ~ ": 

175. The indemnity agreement which Ekco alleqes existed 

between it and AHP did not unconditionally obligate American Home 
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Products to provide liability coverage for the hazardous waste 

surface impoundment at the Ekco facility. 

176. Ekco did not know whether the alleged indemnity was 

unconditional when it chose not to comply with its obligations. 

177. Ekco was aware that OEPA was requesting compliance 

with the regulations requiring financial assurances for closure, 

post-closure care and liability coverage between 1988 and 1992. 

178. There is no evidence presented indicating that Ekco 

discussed anything regarding the financial responsibility 

requirements with the Ohio Assistant Attorney General {"AAG") 

prior to December 27, 1991. That December 27, 1991, letter does 

not support the claim that any waiver of compliance was given. 

There is no evidence that a waiver of compliance or an extension 

to comply was ever given. As of June 4, 1991, the Ohio AAG had 

not acknowledged in writing that there had been any purported 

extension or waiver of the financial responsibility requirements. 

The Ohio AAG would not have forwarded any comments to Ekco without 

first consulting with OEPA and receiving OEPA's permission to do 

so. 

179. There is no convincing evidence of reliance by Ekco 

on any statements allegedly made by an Ohio AAG in not complying 

with the PCAO or the app,licable regulations. The evidence 

submitted by Ekco, a letter dated September 25, 1992, from the 

State of Ohio AAG to co~nsel for the United States was sent to 

Ekco over four years af~~ it was to have complied with the PCAO. 
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Prior to receiving a copy of that letter, Ekco did not have an~ 

information upon which to base its claim of reliance. 

180. The history of negotiations with the Ohio AAG 

regarding settlement of the closure plan, as incorporated in a 
. 

January 25, 1993, agreement, does not include references to the 

financial responsibility requirements. Ekco did not make 

financial responsibility requirements part of the appeal that was 

the subject of this settlement. 

181. The OEPA did not ask Ohio AAG to address financial 

responsibility requirements in its negotiations with Ekco. 

182. The attorney representing !kco appeared to have a 

thorough understanding of the issues surrounding the adjudication 

of the closure plan and of the requirements of the Ohio 

requlations. 

183. The agreement, which Ekco alleqes existed, to 

revisit the financial responsibility issues was only procedural in 

natura. That alleged aqreement did not occur until around 

December 27, 1991. This was long after Ekco had been advised on 

numerous occasions of its continuing violations. Ekco, or its 

representatives, were advised that Ekco was not in compliance with 

the financi~l responsibility requirements under State of Ohio 

requlation~ and/or under the PCAO. 

1~4. Ekco never indicated to OEPA during the numerous 
·l telephone qqnversations and correspondences which occurred between 

September 2-2, 1989, and April 1992, that it believed it had 

received a waiver of the obligation to comply with the financial -32 
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responsibility requirements or an extension of the time for 

compliance. Ekco never informed the Ohio AAG during the closure 

·plan negotiations that it had received numerous requests for 

compliance. 

185. Ekco never advised U.S. EPA of its alleged receipt 

of an extension for, or waiver of, compliance with the financial 

responsibility requirements. 

186. The Ohio AAG never informed Ekco, or its 

representative, that Ekco did not need to fulfill the requirements 

of the Ohio regulations with respect to financial assurances for 

closure. The Ohio AAG never informed Ekco, or its representative, 

that it did not need to comply with the Ohio regulation with 

respect to liability coverage. 

187. The Ohio AAG never represented to Ekco anything 

other than that the Ohio regulation requires compliance at all 

times. 

COHCLUSIOWS OW LAW 

1. As the owner and operator of a hazardous waste 

treatment, s-t:-orage or disposal ("TSD") facility in existence prior 

to November 19, 1980, Ekco was subject to the interim status 

requirements. Ekco did not, however, obtain interim status. See 

Opinion, pp. 8-9. 

2. Because hazardo~F·waste was discharged to the 
';"""' ,.,, 

surface impoundment at the Ekco~tacility after the effective date 

of the Resource, Conservation an.d Recovery Act, as amended 
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("RCRA"), 42 u.s.c. SS 6901, ~ ~., Ekco was subject to the~ 

regulations for TSD facilities including financial responsibility 

requirements at 40 C.F.R. SS 265.140-150 and O.A.C. SS 3745-66-40 

throuqh 50. See Opinion, p. 10. 

3. As an owner or operator of a RCRA hazardous waste 

TSD facility, Ekco was required, but failed, to have and maintain 

sudden accidental occurrence coverage under 40 C.F.R. 

SS 265.147(a) and (b) and under O.A.C. Rules 3745-66-47(A) and 

(B). 40 C.F.R. S 265.147(a) provides substantially as follows: 

An owner or operator of a hazardous wasta 
treatment, storage or disposal facility, or 
group of such facilities, shall demonstrate 
.financial responsibility for bodily injury and 
property damage to third parties caused by 
sudden accidental occurrences arising from 
operations of the facility or group of 
facilities. The owner or operator shall have 
and maintain liability coverage for sudden ~ 
accidental occurrences in the amount of at .., 
least $1 million per occurrence with an annual 
aggregate of at least $2 million, exclusive of 
legal defense costs. This liability coverage 
may be demonstrated as specified in 
subsections (a){l), (a)(2) (by passing a 
financial test or using a specified guarantee 
for liability coverage), (a)(3) (obtaining a 
specified letter of credit), (a)(4) (obtaininq 
a specified surety bond), (a)(5) (obtaining a 
specified trust fund) and (a)(6) (using a 
combination of the foregoing instruments). 

40 c.r.a. S 265.141(b) provides: . ,, 
An owner or operator of a surface impoundment, 
landfil~;qr land treatment facility which is 
used to •anage hazardous waste, or group of 
such faeilities, shall demonstrate financial 
responsjtiility for bodily injury and property 
damage .~ third parties caused by nonsudden 
accidental occurrences arising fro• operation• 
of the facility or group of such facilities. 
The owner or operator shall have and maintain 
liability coverage for nonsudden accidental 
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occurrences in the amount of at least 
$3 million per occurrence with an annual 
aggregate of at least $6 million, exclusive of 
defense costs. An owner or operator meeting 
the requirements of this Section may combine 
the required per-occurrence [and aggregate] 
coverage levels for sudden and nonsudden 
accidental . . • into a single annual 
aggregate level [$4 million per occurrence and 
$8 million aggregate]. 

4. The "operations" of a facility which must be 
. \ 

insured against include any type of hazardous waste -TS~Isince the 
-~ 

effective date of RCRA. Findings of Fact No. 6. 

5. The RCRA regulations contemplate that the financial 

responsibility requirements shall be in place both before and 

during the closure process. See Opinion, p. 5. The obligation to 

maintain liability coverage, therefore, remains until the 

hazardous waste management unit is "closed" pursuant to applicable 

regulation and an approved plan.~ 40 C.F.R. S 265.147(e); 

O.A.C. S 3745-66-47(E); see~ Findings of Fact No.4. The 

Hazardous and Solid Waste Amendments of 1984 to RCRA ("1984 

Amendments"), which included the loss of interim status 

provisions, did not affect that obligation. Findings of Fact 

Nos. 18, 19. ·The 1984 Amendments added a statutory sanction to 

noncompliance.with the RCRA requirements; that is, in order to 

retain interim status, certification of compliance was required. 

Findings of Fact Nos. 17, 18. The fact that Ekco had stopped 

actively discharging hazardous wastes to,. but had not yet closed, 
~.,-

the surface impoundment did not affect Ekeo's obligation to have 
~-

established the required coverage, nor dfa it eliminate the risks 

associated with the hazardous wastes contained in or emanating 
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from the surface impoundment, the very risks that liability 

coverage is designed to protect against. ~' ~' 40 C.F.R. 

S 265.147(e); ~~Findings of Fact Nos. 4, 5, 11, 12, 18, 19, 

52, 53, 150-51. 

6. Ekco did not have interim status, therefore, it 

could not have retained interim status under the 1984 Amendments. 

~ Opinion, p. 8. 

7. Ekco discharged hazardous waste to its surface 

impoundment after the effective date of RCRA (Opinion, p. 10), 

therefore, it "operated" the surface impoundment and was subject 

to the requirement to establish and maintain liability coverage 

pursuant to the RCRA regulations until closure had been certified. 

40 c.F.R. S 265.147; Findings of Fact No. 6. 

8. By failing to have and maintain liability cover1lf 

for personal injury and property damage resulting from sudden and 

nonsudden occurrences for its surface impoundment, Ekco violated 

40 c.r.R. SS 265.147(a) and (b) and the corresponding Ohio 

regulations at O.A.C. SS 3745-66-47(A) and (B) on a continuing 

basis until March 11, 1993. a.. Opinion, pp. 4, 7. 

9. Under 40 C.F.R. S 265.145 and O.A.C. S 3745-66-45, 

Ekco wa• required to establish and maintain financial assurances 

for poat-closure care of its hazardous waste "disposal" unit until 

closure had been certified ~nd approved. ~ 40 C.P.R. 

S 265.14S(h); Opinion, p. s~' 

10. This court no¥ finds that, for the purposes of 
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40 C.F.R. S 265.145 and O.A.C. S 3745-66-45, Ekco owned and 

operated a hazardous waste "disposal" unit after the effective 

date of the requlation. Therefore, Ekco was obligated to 

establish and maintain financial assurances for post-closure care 

of the surface impoundment until, pursuant to the provisions of 

O.A.C. 

S 3745-66-45(H) or 40 c.F;R. S 265.145(h), Ekco is no longer 

obligated to maintain post-closure financial assurances. ~ 

40 C.F.R. S 265.l45(h) and O.A.C. S 3745-66-45(H). 

11. By failing to establish and maintain financial 

assurances for post-closure care of the surface impoundment, 

during the period from at least August 1988 until September 9, 

1992, Ekco violated the provisions of the Partial Consent 

Agreement and Order ("PCAO") and the applicable regulations found 

at 40 C.F.R. S 265.145 and O.A.C. S 3745-66-45. Opinion, p. 7. 

12. Section 3008(q) of RCRA, 42 u.s.c. S 6928(q), 

provides that: 

any person who violates any requirement of 
this subchapter shall be liable to the United 
States for a civil penalty in an amount not to 
exceed $25,000 for each such violation. Each 
day of violation shall, for purposes of this 
subsection, constitute a separate violation. 

13. Pursuant to Sections 3008(c) and (q) of RCRA, 

42 u.s.c. ss 6928(c) and (q), Ekco is liable for civil penalties 

not to exceed $25,000.00 per day for each day of each violation of 

RCRA, applicable u.s. EPA and State of Ohio EPA ~~gulations at 
r~s 

40 C.F.R. SS 265.143, 145, 147, and O.A.C. SS 37-fS-66-43, 45, 47, 
'l'L:'· 

and Ekco's obligations pursuant to the PCAO. 
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14. The assessment of a civil penalty is committed ~ 
the informed discretion of the court. ~ United States y. ITT 

Continental Baking Co., 420 u.s. 223, l30 n. 6, (1975); United 

States v. Phelps Dodge Industries. Inc., 589 F. Supp. 1340, 1362 

(S.O.N.Y. 1984); United States y, T & S Brass and Bronze Works. 

~' 681 F. Supp. 314, 322 (O.s.c. 1988), aff'd in part and 

vacated in part on other grounds, 865 F. 2d 1261 (4th Cir. 1988). 

15. In exercisinq this discretion, the court should 

qive effect to a major purpose of a civil penalty: deterrence. 

~U.S. EPA v. Environmental Waste Control. Inc., 710 F. Supp. 

1172, 1242 (N.D. Ind. 1989), aff'd 917 F. 2d 327 (7th Cir. 1990); 

United States v. T & s Brass and Bronze Works. Inc., supra; 

Chesapeake Bay Foundation y. Gwaltney of Smithfield, 611 F. Su~ 

1542, 1556 (E.D. Va. 1985), aff'd 791 F.2d 304, 315 (4th Cir. 

1986), rev'd on other grounds, 484 U.S. 49, 108 s. ct. 376 (1987); 

United States y. Phelps D9dqe Industries. Inc., supra, at 1358; 

United States v. Swingline. Inc., 371 F. Supp. 37, 47 

(E.O. N.Y. 1974). 

16. Even if the defendant is unlikely to repeat its 

violation, a substantial penalty is warranted to deter others. 

Student pyblic Interest Research Group of New Jersey. Inc. y. A1&T 

Bell tab9ratories; 617 F. Supp. 1190, 1200 (D.N.J, 1985), aff'd in 

part and rev'd in part on other grounds, 842 F.2d 1436 
\f't 

(3rd Cir. 1988); United states v. Ph,lps coda• Industries. Inc., 

supra, at 1367. 
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17. Substantial civil penalties are appropriate where a 

defendant has violated prior consensual agreements with 

environmental.agencies. See United States v. M. Genzale Plating. 

~' 807 F. Supp. 937 (E.O. N.Y. 1992). 

18. To serve a deterrent function, the penalty must be 

high enough so that noncompliance presents a substantial monetary 

risk for the polluter. In addition, the civil penalty must be 

large enough to ensure that polluters cannot simply absorb the 

penalty as a cost of doing business. 

19. Although RCRA does not outline precise factors that 

should be taken into account when assessing a penalty, this Court 

adopts the approach used by a number of courts in looking for 

guidance by analogy to a section of CERCLA, 42 u.s.c. 

S 9609(a) (3), which empowers the United States to impose civil 

penalties administratively. That section specifies that the 

following factors should be considered: (1) the nature, 

circumstances, extent and gravity of the violations; (2) the 

violator's ability to pay, prior history of such violations, and 

degree of culpability; (3) economic benefit or savings (if any) 

resulting from the violation; (4) such other matters as justice 

may require. See. e.g., United States v. M. Genzale Plating. Inc., 

supra; u.s. EPA v. Environmental Waste Control. Inc., supra; 

United States v. T & s Brass and Bronze Works. Inc., supra. Such 

penalty cannot exceed $25,000.00 per day for each day of ~ach 

violation of RCRA. 
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20. Based on the number and duration of violations 'I 
this case, Ek~o's total maximum statutory exposure for civil 

penalties in this case is $115,150,000.00 (4,606 violation days; 

~Findings of Fact No. 64). 

21. Ekco violated RCRA, and/or the terms of the PCAO, 

its 1987 aqreement with the United States, for over four years. 

Its violation was as a result of its conscious disreqard for its 

clear requlatory and contractual obligations. For example, Ekco 

ignored repeated notices and communications from the Ohio EPA, the 

aqency charqed with assuring its compliance with the RCRA 

financial responsibility requlations. See. e.g., Findings of Fact 

Nos. 81-84. Ekco knew, and unconditionally agreed to, the teras 

and conditions of the PCAO in November 1987, but failed even to 

attempt to comply with the financial responsibility requireme~ 

until June of 1990. ~ Findings of Fact No. 106. Ekco then 

continued to stall and delay further and did not come into 

complete compliance until 1993. 

22. Despite its prior knowledge of its obligations 

under the PCAO, and the requlatory status for the hazardous waste 

in its surface impoundment,. Ekco failed to fully comply with the 

RCRA financial responsibility requirements, as required by the 

PCAO, from at least Auqust 15, 1988, until March 11, 1993. ~ 

Opinion, p. 7. < 

23. The very purpose of the fin~ial responsibility 

requirements is to assure that the public can rely on the clean up 
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of the hazardous waste in an expeditious manner and be compensated 

for any accidental injuries. Findings of Fact No. 166. 

24 •. Furthermore, the testimony indicates that Ekco's 

failure to maintain adequate RCRA groundwater monitoring during 

the same period that it failed to maintain liability coverage left 

the Ohio EPA, u.s. EPA and the general public without sufficient 

knowledge regarding the risk associated with the hazardous waste 

surface impoundment--a risk which includes the potential 

contamination of surrounding drinking well supplies. Findings of 

Fact Nos. 127-131. 

·2s. An evaluation of the factors considered by other 

courts in assessing civil penalties in environmental cases leads 

this Court to conclude that a substantial penalty is warranted in 

this case in view of the seriousness, willful nature, and the 

length and scope of the violations at Ekco's Massillon facility, 

the economic benefit realized by Ekco from its noncompliance, and 

the need to deter future violations by Ekco and other regulated 

entities. 

26. Ekco has failed to exercise good-faith efforts to 

comply with the terms and conditions of the PCAO and the 

requireaents under the applicable RCRA regulations. Instead, the 

record demonstrates that Ekco's noncompliance has been tied to a 

calculated strategy of avoiding compliance with these requirements 

until the United States filed this lawsuit. While Ekco, like any 

other litigant, is entitled to mount a good-faith challenge to the 

applicability of rules and regulations, Ekco is not entitled to 
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use delay, obfuscation and, ultimately, the courts to attempt 41 
cast aside regulatory obliqations that not only are clear, but are 

obliqations that Ekco had aqreed to and has known for over four 

years were applicable to its Massillon facility. 

27. In construinq Ekco's assertion that it acted in 

good faith when it failed to comply with financial responsibility 

requirements, this Court will look at the repeated effort of Ohio 

EPA to obtain Ekco's compliance and Ekco's repeated effort of Ohio 

EPA to obtain Ekco's compliance and Ekco's repeated failure to do 

so. Findings of Fact Nos. 65-109. This Court may also consider 

Ekco's claim that AHP could have complied in Ekco's behalf with 

relative ease and the fact that neither Ekco nor AHP took any 

steps toward compliance. 

28. In this case, Ekco is subject to penalty for i~ 
violations of RCRA and the PCAO for at least 4,606 days: 1,486 

days for its violation of the requirement to establish and 

maintain financial assurances for closure, 1,445 days for its 

violation of the obliqation to establish and maintain financial 

assurances for post-closure care, and 1,675 days for ita violation 

of the obliqation to establish and maintain liability coveraqe for 

personal injury and property damaqe arisinq from the operation of 

the surface impoundment. Findinqs of Fact Nos. 61-64. 

Accordinqly, Ekco's maximum statutory civil penalty~xposure in 

this case is $115,150,000.00. 

29. The scope of the defendant's violation in this case 

is siqnificant. It is appropriate for this Court to look to the 

tl 
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fact that for almost two years (August 1988 until June 1990) there 

was a complete absence of any effort or attempt at compliance by 

Ekco. Findings of Fact Nos. 90, 101. Even then, ·efforts to comply 

were inadequate and directed to only a portion of the 

requirements. Findings of Fact Nos. 89-91. · 

30. Ekco's violation of RCRA and the terms of the PCAO 

have resulted in, and{or ~t all relevant times had the potential 

for resulting in, harm to the environment at and around the 

Massillon facility. There is evidence of the releases of 

hazardous wastes or hazardous constituents from the surface 

impoundment at Ekco's Massillon facility. Findings of Fact 

Nos. 118, 139, 161, 164. 

31. By failinq to establish the required financial 

responsibilities prior to closinq its hazardous waste management 

unit, Ekco created a potential risk to the public that the surface 

impoundment might not be finally closed or that third parties 

might not be compensated for injuries or damage without resorting 

to prolonged and unnecessary litigation. Ekco's argument that 

since there were no claims for injury or damage it should not be 

penalized is not well taken. This court may consider the 

potential for.harm as well as the actual harm in assessing a 

penalty~ Ekco should not be credited with what amounts to sheer 

qood luck that no claims have been made in the face of documented 

contamination. 

32. Althouqh the United states has not alleqed, in this 

action, that Ekco has been dilatory in closing the surface 
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impoundment, the fact remains that the surface impoundment is tft 

yet closed. The evidence in this case indicates that, prior to 

September of 1993, Ekco had not yet commenced the closure of the 

surface impoundment and, therefore, the ris~s associated with 

hazardous waste in and around the surface impoundment at Ekco's 

facility--risks that the·liability coveraqe provisions are 

designed to cover--had not been eliminated or minimized. Findinqs 

of Fact Nos. 110-166. 

33. In assessinq a civil penalty, this Court does not 

need to find that an actual injury to the public has occurred; 

rather, the court may assess the potential injury to the public. 

34. The record is clear that the hazardous waste 

identified at the Ekco facility poses a siqnificant_threat to~ 

human health, includinq the possibility of cancer, respiratory and 

kidney problems. Findinqs of Fact Nos. 132-148, 155-163. The 

record is also clear, as evidenced by the testimony of Ekco's own 

consultant, that Ekco was aware of the potential for exposure from 

these wastes during the time period that it failed to maintain the 

liability coveraqe required under the PCAO and pursuant to the 

applicable requlation. Findings of Fact Nos. 149-154. 

35. Throuqhout this same period there was evidence of 

qroundvater contamination in the vicinity of the Ekco facility and 
~ 

in the public drinkinq water supply. Findings of Fact 

Nos. 110-130. 

36. A substantial civil penalty is appropriate in this 

case to deprive Ekco of the economic benefit it qained as a 11tult 
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of its noncompliance with the law. In this case, Ekco realized an 

economic benefit of at least $434,000.00 through its failure to 

maintain financial responsibility in accordance with the 

applicable RCRA regulations. See Findings of Fact No. 171. At an 

absolute minimum, the assessment of a civil penalty must remove 

the economic incentives of noncompliance with RCRA and to deter 

others who might be tempted to profit throuqh violation of federal 

and state environmental laws. Therefore, the total economic 

benefit of $434,000.00 accrued by Ekco in this case should serve 

as a floor below which the civil penalty will not be mitiqated. 

However, it is not sufficient merely to deprive Ekco of benefits 

it reaped through unlawful conduct. An appropriate civil penalty 

must also create substantial disincentives to deter Ekco, and 

others, from the kind of protracted, willful violation of 

important regulatory requirements that occurred in this case. 

37. The financial responsibility requirements are 

important components of the RCRA program. Findings of Fact 

No. 49. Ekco has caused the United States to expend time and 

resources by enterinq into the PCAO with EPA and then iqnoring its 

provisions, thus requirinq EPA to seek judicial relief. Findings 

of Fact. Nos. 51, 58. A significant penalty is appropriate to 
~-

deter lkco, and others, from thinkinq that obligations assumed in 

settlement agreements or imposed by the requlations are trivial 

matters. 

38. Ekco has failed to present sufficient evidence to 

justify mitigation of a penalty based on its claim of waiver or 
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estoppel. Ekco has failed to provide convincing-evidence of 4t 
reliance upon statements allegedly made by officials at the Ohio 

EPA and/or the Ohio Attorney General's office. One of the key 

elements in establishing a defense of waiver or estoppel is that 

the party claiming such a defense relied on the representations 

made by the other party. ·s.y Findings of Fact Nos. 179, 184. In 

fact, the record is clear that Ohio EPA repeatedly informed Ekco 

of its obligation to comply with the financial responsibility 

requirements. ~ Findings of Fact Nos. 82-84. The testimony of 

the Assistant Attorney General for the State of Ohio is also clear 

that he did not at any time advise Ekco that it need not comply 

with the law. Findings of Fact No. 186. Moreover, the only record 

of any discussions between the Ohio AAG and Ekco regarding ~ 

financial responsibility indicates that the earliest date any such 

discussi~ns were had was late in 1991, over three years past the 

time that Ekco was obligated to comply. Findings of Fact No. 183. 

39. Based on the foregoing criteria and the specific 

circumstances of this case, the Court finds that a penalty of 

$1,000.00 for each day of violation is appropriate. The court has 

previously found that Ekco was in violation for at least 4,606 

days (Pindings of Fact Nos. 61-64). Therefore, the defendant Ekco 
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Housewares, Inc., is hereby ordered to pay $4,606,000.00 in civil 

penalties. 

40. Any Finding of Fact that should be deemed a 

conclusion of Law is incorporated herein by reference. 

?t>.Ai2.~; 
UNITED STATES DISTRICT JUDGE 

~ . ... 
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UNITED 

UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 

STATES OF AMERICA ) JUDGE PAUL R. 
) 

• 

MATIA 

Plaintiff ) CASE NO. 5:92CV1245 
) 

-vs- ) 
) JUD~EHI EHIBI 

EKCO HOUSEWARES, INC. -) 
) 

Defendant ) 

This action came on tor trial before the Court upon 

the facts without a jury from October 19, 1993, to October 22, 

1993, and the issues having been duly tried and Findings of Pact 

and Conclusions of Law having been filed, 

It is Ordered and Adjudged that plaintiff, 

the United States of America, recover of defendant, Ekco 

Housewares, Inc., the sum of Four Million Six Hundred Six Thousand 

Dollars ($4,606,000.00), and its costs ot action. 

RECEIVED 
FEB 0 1 1994 

. U.S. EPA, Region 5 
Office of Regional Counsel 

f/JruJ 1<. ~ 
UNITED STATES DISTRICT JUDGE 
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TO GO ON: ~IS _ FO LOG USEPA LOG CJ LOG 

/(If ENTERED: ~RCRIS _ FO LOG USEPA LOG CJ LOG 
FILE 

ONLY State of Ohio Environmental Protection Agency 

Northeast District Office 
RCRIS ENTRY CODES: (EVALULATION) (ENFORCEMENT) ---

2110 E. Aurora Road 
· , Ohio 44087-1969 

71 
16) 487-0769 

January 20, 1994 

Mr. Paul Tag 
Ekco Housewares 
359 State Avenue, NW 
P.O. Box 560 
Massillon, Ohio 44658 

Dear Mr. Tag: 

CEI CI OTHER INITIAL NOV FOLLOW-UP NOV 

FULL RTC XPARTIAL RTC LOR SENT TO USEPA: YES_ NO_ 

George V. Voinovich 
Governor 

RE: EKCO HOUSEWARES, INC. 
STARK COUNTY 

,,~~b 045 205 424 

RECElVED 
WMD RECORD CENTER 

JUL 14 1994 

On January 18, 1994, Ohio EPA received Ekco Housewares response to 
the Ohio EPA's December 28, 1993 Outstanding Violations letter. 
Ekco Housewares had previously submitted documentation addressing 
violations numbered 1, 2 and 4 from the December 6, 1993 Notice of 
Violation letter. 

Based on the documentation provided, it appears that Ekco has 
adequately addressed violation numbered 3 from the December 6, 1993 
Notice of Violation letter as requested in the December 28, 1993 
letter. 

Failure to cite specific violations 
communication does not relieve Ekco 
applicable rules and regulations. 

and deficiencies in this 
from complying with all 

Please be advised that any instances of non-compliance can continue 
as subjects of pending or future enforcement actions. 

If you should have any problems or questions, please contact either 
Harry Courtright or me at (216) 963-1200. 

Karen L. Nesbit 
Environmental Scientist 
Division of Hazardous Waste Management 

KLN.wk 

cc: Harry Courtright, DHWM, NEDO 
Laurie Stevenson, DHWM, CO 

@ Printed on recycled paper 
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TO GO ON: ~RIS _ FO LOG USEPA LOG CJ LOG FILE 

J(j( ENTERED: V RCRIS FO LOG USEPA LOG CJ LOG O~Y 

State of Ohio Environmental Protection Agency 

Nort~st District Office 

RCRIS ENTRY CODES: (EVALULATION) - (E~CEHENT) () ?--! 
CEI CI _ OTHER INITIAL NOV FOLLOW-UP NOV / 

FULL RTC _PARTIAL RTC /LOR_ SENT TO USEPA: YES_ NO_ 

2110-.c irora Road 
Twin. . , Ohio 44087-1969 
(216) ~~5-,9171 
FAX (Ztli) 487-0769 

Governor 

Donald A. Schregardus 
Director 

December 28, 1993 

Mr. Paul Tag 
Ekco Housewares 
359 State Avenue, NW 
P.O. Box 560 
Massillon, OH 44658 

Dear Mr. Tag: 

REr:FWFD 
Wi,t,D F.CRA 

RECORD CENTER 

FEB 11. 11\ 

RE: EKCO HOUSEWARES, INC. 
STARK COUNTY 
OUTSTANDING VIOLATIONS 

On December 22, 1993, Ohio EPA received Ekco Housewares' response 
to the Ohio EPA's December 6, 1993 Notice of Violation (NOV) 
letter. 

Based on the documentation provided, it appears that Ekco has 
adequately addressed, violations numbered 1, 2 and 4. It also 
appears that the concerns cited in the NOV have been addressed. 

Additional information is required to document compliance with 
violation numbered 3 from the NOV. Ekco shall document the 
handling procedures for the placement and removal of the plastic. 
Specifically, Ekco shall submit: 

1) a description of who.will be responsible for the placement and 
removal of the plastic; 

2) a description of any changes in job descriptions and training 
requirements; 

3) a description of the criteria to be used to determine when the 
plastic will be changed; and, 

4} a description of how the plastic will be disposed (i.e. , waste 
characterization). 

Please submit the required documentation by January 14, 1993. 

Failure to cite specific violations and deficiencies in this 
communica~ion ~oes not rele?-se the facility from the ··responsibi:Y.~ ~ ~ V ~; t# 

.of comply1.ng w1. th all appl1.cable regulations. ' ~O~i~~: E.'i'':."\."""' 

,. DEC 3 0 r"l ii·J 

mv; 
@ Primed on recycled paper 
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Mr. Paul Tag 
December 28, 1993 

Please be advised that any instances of non-compliance can continue 
as subjects of pending or future enforcement actions. 

If you have any problems or questions, please do not hesitate to 
contact either Harry Courtright or me at (216) 963-1200. 

Sincerely, 
/ 

I ' ,; {\._ t'... u_ ~ ·-

Karen L. Nesbit 
Environmental Scientist 
Division of Hazardous Waste 

KLN.wk 

Management 

cc: Harry Courtright, DHWM, NEDO 
Laurie Stevenson, DHWM, CO 

-
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. . . 
Attorney General 

Lee Fisher 

RECORD CENTER 

December 20, 1993 

Mr. William E. Muno, Director 
Waste Management Division 
United States Environmental Protection Agency 
77 West Jackson Boulevard 
Chicago, Illinois 60604-3590 

Dear Mr. Muno, 

A copy of your letter to Linda E. Welch, Chief, Division of Solid 
and Hazardous Waste Management in which you praised the staff of the 
Attorney General's Environmental Protection Section has been brought 
to my attention. I am happy that you are pleased with our work and 
appreciate your taking the time to express your satisfaction. 

Thank you again for your letter. We look forward to working with 
you in the future. 

LF:kr 

cc: Jack Van Kley, Chief 
Environmental Enforcement Section ~~~~~~q~[lj 

!..: -· ! ........ ~ ' 

State Office Building I 615 West Superior Avenue, 12th Floor I Cleveland, Ohio 44113-1899 
Phone: (216) 787-3030 I Fax: (216) 787-3480 

An Equal Opportunity Employer 
® Printed on Recycled Paper 
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of Ohio Environmental Protedion Agency 

Nn•l'thl!l•!llet ·Di'strlct Office 

December 6, 1993 

CERTIFIED MAIL 

Mr. Paul Tag 
Ekco Housewares, Inc. 
359 State Avenue, NW 
P.O. Box 560 
Massillon, OH 44658 

Dear Mr. Tag: 

_,-- TRACKING - DIM!, Clt.ES 

• - - FO LOG - USEPA LOG CJ LOG FILE 
ENTERED· - -
TO 60 ON: E""' RCR ' 

• ' IS - FO LOG - USEPA LOG CJ LOG ONLY 
RCRIS ~y C ES: (EVALULATION) Q J Cj (E~CEHEHT) f;;li q 
CEI - CI - OTHER INITIAL N"" FOL ' y-u• - LOW-UP NrN 
FULL RTC PARTIAL RTC LOR -

- - SENT TO USEPA: YES NO --
Donald R. Schregardus 

Director 

RE: EKCO HOUSEWARES, INC. 
STARK COUNTY 
OHD 045 205 424' 
NOTICE OF VIOLATION 

SEP 2 1 1994 

On November 18, 1993, Nancy Zikmanis and I, representing the Ohio 
EPA, conducted a hazardous waste compliance evaluation inspection 
of Ekco Housewares in Massillon, Ohio. Mr. Jeff Berman and Mr. 
Paul Pentz represented Ekco Housewares, Inc. ( Ekco) during our 
inspection. Also, we met with Tim Farrell of Weston concerning the 
status of ha~ardous waste surface impoundment closure while on­
site. The closure of the hazardous waste surface impoundment 
appears to be proceeding on schedule. 

' . 
Ekco is a manufacturer of silicone-coated bakeware. Ekco generates 
eight (B) hazardous waste streams presently, but is attempting to 
eliminate five (5) of their hazardous waste streams. At the time 
of the inspection, the hazardous waste streams were the same as 
noted in the previous inspection of January 6, 1993. 

The following ~iolations and concerns were noted during our 
inspection: 

Violations: 

~ Satellite Container Labeling- OAC 3745-52-34(Cl: 

A satellite container must be marked with either the words 
"hazardous waste" or with other words identifying the contents 
of the container. In the area outside the south paint room, 
a 55-gallon drum was identified by the facility as a hazardous 
waste satellite accumulation container. This container was 
not labeled with either the words "hazardous waste" or words 
identifying the contents. Ekco shall properly label the 
container and submit a photograph of the properly labeled 
contained to this office. 

@ Prlreed on recycled paper 

RECEIVED 
OH~O EPA 

DEC 0 9 93 
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Mr. Paul Tag 
December 6, 1993 

, 
.~) Satellite Accumulation - OAC 3745-52-34 CA): 

Upon filling a satellite container, the generator must move 
the container to the accumulation area within three (3) days. 
In the area near the north paint room, two (2) satellite drums 
of hazardous floor waste were identified. The drums were 
labeled with the date "November 6, 1993", which is over the 
three day satellite accumulation period. Ekco shall submit 
a photograph demonstrating that the violation has been abated. 

Mishandling of Hazardous Waste - OAC 3745-65-31 and 3745-66-
73(B): 

A facility must properly. handle their containers in a manner 
which prevents or minimizes the possibility of a non-planned 
release of hazardous waste. The tote accumulation area near 
the south paint room showed signs of past mismanagement of 
hazardous waste on the wall and floor. Ekco shall 
decontaminate the staining on the wall and floor, and develop 
hazardous waste handling procedures (i.e., putting down 
plastic covers, etc.) to eliminate this problem. Ekco shall 
submit to this office photographs demonstrating that the tote· 
area was decontaminate and a description of how Ekco will 
change their handling procedure. 

Placards - OAC 3745-52-33: 

Before transporting hazardous wastes off-site or offering 
hazardous wastes for transportation off-site, a generator 
shall placard or offer the appropriate DOT placards to the 
initial transporter. Ekco could not demonstrate compliance 
with the regulation while we were on-site. Ekco shall 
document to this office that they have the appropriate 
placards to offer the initial transporter. 

Concerns: 

1) The "short term storage" area will have inadequate aisle space 
if additional drums are placed in the area. Please supply 
documentation showing that the area has the appropriate 
capacity to hold additional drums allowing for adequate aisle 
space. 

2) The facility indicated that two accumulation areas may be 
eliminated in the future (i.e., the inside main accumulation 
area and the "short term storage" area). If these areas are 
discontinued as accumulation areas, a generator closure must 
be performed. A copy of the May 1991 Closure Guidance 
document has been enclosed to assist you. 
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Mr. Paul Tag 
December 6, 1993 

3) During the inspection, it was noted that a one-gallon paint 
can (Defi-Rust) was spilled near the outside hazardous waste 
accumulation area by the north door. Please supply this 
office with documentation of clean-up of the spill. 

Please submit all above required documentation to this office on 
or before December 24, 1993. 

Failure to cite specific violations and deficiencies in this 
conununication does not release the facility from the responsibility 
of complying with all applicable regulations. Please be advised· 
that instances of non-compliance can continue as subjects of 
pending or future enforcement action. 

The Ohio EPA strongly encourages pollution prevention as the 
preferred approach for waste management. The first priority of 
pollution prevention is to eliminate the generation of wastes and 
pollutants at the source (source reduction). For those wastes or 
pollutants that are generated, the second priority is to recycle 
or reuse them in an environmentally sound manner. You can benefit 
economically, help preserve the environment and improve your public. 
image by implementing pollution prevention programs. For more 
information about pollution prevention including fact sheets or 
u.s. EPA's "Facility Pollution Prevention Guide" (EPA/600/R-
92/088), please contact the Ohio EPA Pollution Prevention Section 
at (614) 644-3469. 

If you have any problems or questions, please do not hesitate to 
contact either Harry Courtright or me at (216) 963-1200. 

Sincerely, 

J!WA<-
Karen L. Nesbit 
Environmental Scientist 
Division of Hazardous Waste Management 

KLN.wk 

cc: Harry Courtright, DHWM, NEDO 
-t.aurie' Stevenson; DHWM, .CO 
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Linda Welch, Chief 
Division of Hazardous Waste Management 
Ohio Environmental Protection Agency 
1800 WaterMark Drive 
P.O. Box 1049 
Columbus, Ohio 43266-1049 

Dear Ms. Welch: 

REC!:.!'n:o 
WI/D f\CiiA 

RECORD CENTER 

HR-SJ 

During the week of October 25, 1993, a trial was held in the action United 
States v. Ekco Housewares. Inc. in the Northern District of Ohio. Ekco 
Housewares, Inc., had failed to provide Financial Assurance for it's Massillon 
Ohio facility for a number of years in violation of a United States 
Environmental Protection Agency (U.S. EPA) Consent Agreement and Final Order 
and the State and Federal regulations. 

Several members of your staff participated in the trial by providing testimony 
to the years of violation and the conditions of the facility. These people 
included Michael Eggert, Karen Nesbitt, Kelly Smith, and Carolyn Reirerson. 
Michael Eggert gave testimony concerning the hydrogeologic conditions at the 
site that influenced the flow of contamination, Karen Nesbitt testified on the 
closure aspects of the surface impoundment that was undergoing closure during 
the trial, and Kelly Smith and Carolyn Reirerson testified about the financial 
assurance violations and the numerous communications with Ekco Housewares and 
U.S. EPA concerning these violations. All four of these people did an 
excellent job. Their knowledge, enthusiasm and hard work were greatly 
appreciated. The Department of Justice and U.S. EPA Attorneys had high 
praise for all four of your staff. U.S. EPA feels confident that with the 
cooperation and participation between our agencies we will continue to achieve 
environmentally beneficial results and deter noncompliance. 

Please extend my personal thanks to Michael, Karen, Kelly and Carolyn for 
their time and efforts. 

Sincerely yours, Original Signed by .. 
Norman R. Niedergang 

Norman R. Niedergang 
Associate Division Director for RCRA 
Waste Management Division 

cc: Joel Morbito 
-
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Linda Welch, Chief 
Division of Hazardous Waste Management 
Ohio Environmental Protection Agency 
1800 WaterMark Drive 
P.O. Box 1049 
Columbus, Ohio 43266-1049 

Dear Ms. Welch: 

HR-BJ 

During the week of October 25, 1993, a trial was held in the action United 
States v. Ekco Housewares. Inc. in the Northern District of Ohio. Ekco 
Housewares, Inc., had failed to provide Financial Assurance for it•s Massillon 
Ohio facility for a number of years in violation of a United States 
Environmental Protection Agency (U.S. EPA) Consent Agreement and Final Order 
and the State and Federal regulations. 

Several members of your staff participated in the trial by providing testimony 
to the years of violation and the conditions of the facility. These people 
included Michael Eggert, Karen Nesbitt; Kelly Smith, and Carolyn Reirerson. 
Michael Eggert gave testimony concerning the hydrogeologic conditions at the 
site that influenced the flow of contamination, Karen Nesbitt testified on the 
closure aspects of the surface impoundment that was undergoing closure during 
the trial, and Kelly Smith and Carolyn Reirerson testified about the financial 
assurance violations and the numerous communications with Ekco Housewares and 
U.S. EPA concerning these violations. All four of these people did an 
excellent job. Their knowledge, enthusiasm and hard work were greatly 
appreciated. The Department of Justice and U.S. EPA Attorneys had high 
praise for all four of your staff. U.S. EPA feels confident that with the 
cooperation and participation between our agencies we will continue to achieve 
environmentally beneficial results and deter noncompliance. 

Please extend my personal thanks to Michael, Karen, Kelly and Carolyn for 
their time and efforts. 

Sincerely yours, 
Original Signed by 
Norman R. Nieder~ang 

Norman Niedergang, Chief 

Associate Division Director

1 
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UNITED STATES OF AMERICA 

Plaint itt 

UCO HOUSEWARES, INC. 

Defendant 

FILED 
\TES DIST~Pc08Rffi 12:32 
. DISTRIC~ •;9, QJIIO 

EASTERN ozv;t·~~;t0P~tMJcr.cou.~r CLEV£LA~b OF OHIO 

) JUDGE PAUL R. MATIA 
) 
) \ CASE NO. 5: 92CV1245 
) 
) MEMOftANDUM OF OPXNIOH 
) AND ORQEB 
) 
) 
) 

The above-captioned matter is before the Court upon 

defendant Ekco's Motion for Partial Summary Judqment and plaintiff 

United States of America's Motion for Partial Summary 'udqment as 

to Liability. The United States Environmental Protective Aqency 

("USEPA") brings the instant action tor Ekco's allaqed failure to 

establish financial assurance and liability coverage required 

under both the 1987 Partial Consent Aqreement and Order ("PCAO"), 

entered into by the parties for Ekco's Massillon bakewara 

manufacturing facility, and the Resource Conservation and Recovery 

Act ("RCRA"). For the following reasons, plaintiff United States' 

Motion for Partial summary iudqment as to Liability is granted in 

part and defendant Ekco's Motion for Partial summary Judgment is 

denied in its entirety. 

The Uni~ed states seeks judgment relying both upon 

' EJcco'a alleged contractual assumption of financial responsibility 

requirements in the 1987 PCAO and financial responsibility 

requirements imposed directly upon owner/operators under RCRA. 

The 1987 PCAO entered into between the parties required EJcco to 
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"comply with the financial responsibility requirements for closure 

until closure has bee~ certified pursuant to 40 CFR 265.140 

through 40 CFR 265.151." Ekco also allegedly failed to comply 

with RCRA requlations requirinq financial responsibility tor 

closure of the plant's surface impoundment under 40 C.F.R. S 

265.143, financial responsibility lor post-closure care (40 C.F.R. 

S 265.145), and liability coverage for sudden and nonsudden 

accidental occurrences arising from o_peration ot the facility 

(40 c.r.R. s 265.147). 

The facts pertinent to the instant motions tor 

summary judqMent are as follows. Ekco is the owner/operator of a 

bakeware manufacturing facility at 359 state Avenue Extension, 

Massillon, Ohio. As part of its manufacturing process, Ekco 

venerated various waste products, soma ot which were discharged 

into a aurtace impoundment. Between 1980 and 1983, Ekco pumped 

groundwater from on-site, utilized the water a• contact coolant, 

degreaser filter spray, and spray booth wastewater, and discharged 

the wastewater from its operation into the surface impoundment. 

Sampling of surface impoundment sludge indicated cadmium 

concentrations above 1.00 mg/1, chromium, lead, and the presence 

of trichloroethane ("'l'CA") lnd trichloroethylene ("TCE"). 

In compliance with Section 3010 of RCRA, Ekco 

notified the USEPA in 1980 that the Massillon facility waa 
:·,·:·~-

CJenerat.~g hazardous wastes. However, Ekco did not aubmi t Part A 

of ita #equired application for permit to store, treat, or dispose 

of haz~doua waste• under 42 u.s.c. S 6925 and 40 C.F.a. 

I , 
J 
"' 

I 
I 
' r 
I 
I , 
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S 270.10. As a result ot its failure to submit the Part A 

Application tor Permit by November 19, 1980, Ekco did not receive 

interim statu• under 42 u.s.c. S 692!. 

USEPA filed an Administrative Complaint, Findinqs 

of Violations and Compliance Order against Ekco on November 5, 

1986. The Findinqs of Violations included storaqe of spent 
\ 

haloqenated solvents (TCA and TCE) that were cadmium toxic and 

failure to comply with financial responsibility requirements under 

40 C.P.R. SS 265.140•151 and the equivalent Ohio raqulations, 

O.A.C. SS 3745-66-40 throuqh·SO. 

USEPA and Ekco entered into the PCAO partially 

reaolvinq the above Administrative complaint. The PCAO required 

Ekco to submit a closure plan within 90 days of the effective date 

of the PCAO. Ekco received a 90-day extension for submission of 

the PCAO, and eventually submitted a closure plan to USEPA on 

Auguat 15, 1988. 

The PCAO, paraqraph B(5), also required Ekco to: 

comply with the financial 
responsibility requirements for 
closure until closure has bean 
certified, pursuant to 40 CFR 
265.110 throuqh 40 CFR 265.151. At 
the time of fubmiaaion of the 
closure plan for the surface 
impoundment pursuant to Paraqraph 
8(1). 

No documentation of Ekco's compliance with the above-quoted 

financial raspoil,sibili'\:y requirements was submitted with the .. ' ·:OJ:· 

closure plan on-;t~uquat 15, 1988. 

3 
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The Ohio Environmental Protection Agency ("OEPA .. ), 

which waa charged with responsibility for overseeing the Ohio RCRA ... 
program, disapproved the Ekco closure plan. An adjudication 

he4ring challenging the denial of its closure plan was requested 

by Ekoo. 
\ 

American Home Products ("AHP"), former owner of the 

Ekco Massillon facility, submitted a Letter of Credit and Standby 

Trust Aqreement on June as, 1990, to document financial 

responsibility for closure and post-closure under 40 c.F.R. 

SS 265.~43 and 145. The Letter of credit was inadequate in part 

for tailing to name Ekco as the beneficiary of the Letter of 

Credit and Trust. By September 1992, AHP on behalf of Ekco 

. correctecl the deficiencies in the 1988 Letter of credit ancl Trust •. 

In an attempt to satisfy the liability coverage 

requirement under 40 c.r.R. S 265.147, Ekco subsequently submitted 

its general liability policy for the Massillon facility, which 

contained an exclusion for pollution·related claims. In the Fall 

of 1992, Ekco submitted documentation of liability coveraqa via a 

corporate guarantee. After OEPA delineated aevaral deficiencies, 

Ekco submitted documentation to OEPA sufficient to demonstrate 

liability coverage under 4o'c.P.R. S 265.147 in March, 1993. 

The United States seeks judqment as a matter 

of law aa to the followinq: (1) violation of the 1987 PCAO; 

(2) violation of RCRA~or failure to establish financial assurance 
'• 

,. ' 

tor closure and post-cl~8ure care under 42 c.F.R. SS 265.143 and 
' ., 

145, and violation ot RcRA for failure to establiah and maintain 
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liability coverage for sudden and non-sudden accidental 

occurrencaa in accordance with 40 c.F.R. S 265.147. Ekco seeks 

summary judgment only as to s 265.147 liability coverage 

voluntarily assumed in the PCAO or required under RCRA. 

The PCAO between the parties unambiguously sets the 

time for Ekco's performance. The ~987 PCAO mandates t~at Ekco 

"comply with financial responsibility requirements • • • at the 

time of submission of the closure plan • " • • The RCRA 

requlations contemplate that closure and post-closure financial 

responsibility requirements shall be in place before and durinq 

the closure process. Seg 40 C.F.R. SS 265.143(h), 145(h), 147(e). 

The financial responsibility requirements are designed to ensure 

that funds are available in par~ to close a facility. gnited 

States y, T i S Brass and Bronze Worts, 681 F. Supp. 314 (D. S.C. 

1988), lff'd, a&e r.2a 1261 (4th Cir. 1988). 

The scope of .financial responsibility requi~emants 

contractually assumed by Ekco in the PCAO is a more difficult 

question. The Court must interpret the language as a whole giving 

meanin9 to all language of the consent agreem•nt. The Court must 

look to the·clear, unambiguous language ot the consent agreement. 

-A consent agreement is a co~tract between the parties. Where 

language in a consent agreement is clear such language shall be 

given its plain meaning. Bay Ind. v. Liberty Mutual Ins., 
'::: 

174 F.2d 754 (6th Cir ... l992). ,, 

Ekco's pertinent ~~ligation• under the PCAO are to 
,}_, 

-comply with the tinancial requ~;ements for closure until closure 



bas bean certified pursuant to 40 c.r.R. S 265.140 through 

265.51." The OSBPA argues the above lanquaqe contractually 
' 

P.6 

obliqates Ekco to provide financial assu:ances for closure under 

40 c.r.a. S 265.143, financial assurances for post-closure under 

40 C.P.R. S 265.145, and liability coveraqe required under 

40 c.r.a. s 265.147. 
\ 

In interpreting the limiting language "financial 

requirements for closure, until closure has been certified," the 

USEPA relies upon the financial assurance (40 c.F.R. SS 265.143 

and 145) and liability coverage (40 c.r.R. S 265.147) regulations 

themselves. Each require maintenance of appropriate assurance or 

liability coverage until closure is certified and the 

administrator concludes that financial responsibility is no lonqe~ 

required. 

After reviewinq various definitions for "financial 

responsibility" and the regulations' use of closure as a temporal 

reference, the Court concludes that the PCAO language includes 

both closure and post-closure financial assurance (5 265.143 and 

145) and liability coveraqe (S 265.147). congress initially 

utilized the term "financial responsibility" when describing all 

stancJarcJa set forth in 40 c!r.R. SS 265.140-150. 42 u.s.e. 
S 6924(a). Federal Register noticea discusainq the relevant S 265 

regulations utilize "financial responsibility" when referring to 

both financial assurance (SS 265.143 ancJ i45) and liability 
-,(.-;! 

coverage (S 265.47) 1 but use either 11 finaracial assurance" or 

6 
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"liability coverage" when referring to one but not the other. 47 

Fed. Reg. 16,544-45 (1982); so Fed. Reg. 33,902 (1985). 

Aft~r examining the above•quoted Consent language 

as to time of performance and scope, th~Court concludes that Ekco 

was unambiguously contractually required under the PCAO to provide 

financial assurance for closure under 40 C.F.R. S 265.143, 

financial assurance for post-closut. under 40 c.F.R. S 265.143, 

and liability coverage under 40 c.r.R. S 265.147, upon the 

submission of tbe closure plan on August 15, 1988. Ekco did not 

fully comply with financial assurances and liability coverage 

requirements until September 9, 1992, and March, 1993, 

respectively. 

The Court finds Ekco's arguments without merit 

including its claim that it was not an owner/operator of the 

Massillon facility. After numerous statement8 that discharges 

into the surface impoundment were for disposal of the waate, Ekco 

cannot now claim that it is not an owner/operator of a hazardous 

waste facility. see Ekcq Reply Memo at 3 ("It ia undisputed that 

the surface impoundment never was used for the temporary 

containment of wastes. Rather, all wastes placed in the surface 

impoundment were intended for permanent disposal there. 11
) 

USEPA also seeks jud9ment as a matter of law apart 

from the PCAO obligations as to its RCRA claims for failure to 

establish financial assurance under 40 c.F.R. SS 2~5.143 and 145 

and liability coverage under 40 c.r.R. SS 265.14!7. !Jtco also 

7 
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seeks judgment as a matter of law as to liability coveraqe 

required under RCRA. 

P.B 

To recover under S 3008{a) of RCRA, the United 

States must establish the followinq: 

(1) llcco ie a "person" as defined 
in S 1004(15) of RCRA; 

(2) £kco is an own\r or operator of 
a hazardous wasta t~eatment, storaqa 
or disposal facility subject to 
interim status standards; an~ 

(3) !kco failed to comply with RCRA 
requirements applicable to the 
facility (~ SS 265.143, 14~ and 
147). ,_. 

There is no dispute that Ekco is a parson under RCRA. The court 

will address the reaainin; two prerequisites to liability under 

Defendant Ekco is an owner/operator of a hazardous 

waste facility subject to interim statue. All facilities in 

existence as of November 19, 1980, which treated storage or 

4isposal ot hazardous waste, were required to attain interim 

status or obtain a permit. Defendant Ekco's Massillon facility 

was in existence on November 19, 1980, and complied with the 

preliminary notification requirements ot S 3010(a) of RCRA. Ekco 

tailed to submit its Part A Permit Application reaultinq in its 

failure to achieve interim status. However, facilities which 

failed to achieve inter!= status were liable to comply with the 

•tandards impoaed upon interim atatu1 faeilitiea. 40 c.r.~. S265. 

Without interim statu• or permit, treatment, storage or dit.iaposal 

of hazardous wasta waa prohibited under 42 u.s.c. S 692~~A). 
8 ~ 
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Althouqh defendant Ekco argues that it did not 

treat, store, or dispose of hazardous waste after November 19, 

1980, the Court concludes that it is an owner/operator of a 
., 

hazardous waste facility. Ekco relies upon the following two 

related arguments; wastewaters discharged to the surface impound 

after November 1g, 1980, were not hazardous waste; and any 
~ 

hazardous wastes discharged to the\surfaca impoundment prior to 

1980 were not stored or treated after the effective date of the 

regulations. Following Ekco's analysis further, RCRA regulations 

were not applicable to the surface impoundment including the 

disputed financial responsibility requirements. 

The Court finds both arguments lackinq in merit. 

Specifically, Ekco initiallY claims that the wastewater "mixture" 

discharged to the surface impoundment after 1980 was not a 

hazardous waste pursuant to the o.c. Circuit's recent decision in 

lbell Oil Cq. y, U~.E.P.A,, 950 F,2d 741 (D.C. Cir. 1991). 

Relying upon the D.C. circuit's analysis vacating the o.s.E.P.A.'a 

use ot the "mixture rule,• Ekco specifically claims that the 

U.S.E.P.A.'s only basis for classifying the wastewater aa 

hazardous waste is unsound. u.s.E.P.A. responds claiming that 

hazardous waste halogenated solvents such as TCA and TCE were 

introduced into the surtace impound, managed and disposed of after 

1180. Ekco aa4itionally pumped groundwater trom the aquifer laden 

with cadaium, lead and chromium allegedly leached from the surface 

impound, used the pumped water with high levels of heavy metals in 
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ita non-contact cooling process, and discharged same back into the 

4lt surface impound. 

The Court concludes that hazardous waste wae 

discharged to the surface impound after ~980, thereby constituting 

atoraga or disposal after the RCRA deadline. Groundwater 

containinq chromium, cadmium, lead, TC! and TCA was uaed by Ekco 
.. 

tor non-contact cooling and discha~ed back to the surface impound 

without treatment. $aid discharge contained hazardous wasta 

listed under general RCRA guidelines. A listed hazardous waste 

(~ cadmium, TCA, TCE) remains a hazardous waste until it is 

delisted even when listed wastes are contained in non-listed 

•atarials such as groundwater or soil. 53 led. Reg. 17,586 

(May 17, 1988); 52 Fed. Req. 37,045-46. contrary to !kco's 

assertion, the groundwater does not fall within the Shell Oil 

mixture rule. Tha instant hazardous wastes are hazardous wasta 

purauant to tha "contained in" rule explained above independent ot 

the "mixture rule." 

Additionally, Ekco actively manaqed the pre-RCRA 

(November 1980) hazardous waste after the RCRA deadline. Active 

management of hazardous waste subject• an owner/operator to RCRA 

regulations. Hfgrs. cnemical Asan. v. United §tatea, 919 '· 24 

158 (D.c. Cir. 1990); united States v. ~low Hater Syttam&, 

701 F. lupp. 134! (S.D. Ohio 1988). !kco physically diatu~bed the 

pra-RcRA hazardous wastes by discharging millions ot gallons of 

groundwater used •• non-contact coolin9 water back into tha 

aurface impound and pumping groundwater from tha surrounding 

10 
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aquifer, Recent soil samples surrounding the surface impound 

indicated highly elevated levels of the characteristic heavy 

metals lead, chromium, and cadmium along.with TCA and TCJ. 

Therefore, Zkco was an owner/operator of a hazardous waste 

facility subject to interim status requirements under S 3006 ot 

RCRA .. 

' \ To ascertain liability under S 3008(a), the court 

mu•t finally determine which financ::ia.l responsibility requirements 

are applicable to Exco independent of the contractual obligations 

ot the PCAO, and whether Ekco has complied with the statutory 

documentation provisions of the applicable requirement•. 

Initially, the Court concludes that Ekco was required to comply 

with financial assurance for closure under 40 c.F.R. S 265.143. 

Without interim status or final permit, treatment, storaqe or 

di•posal of hazardous waste at a facility is prohibited. 42 u.s.c. 
S 6925(a). After failing to submit its Part A Application for 

Permit, Ekco nevertheless was still subject to the financial 

assurance for closure regulations. 40 c.F.R. S 265.1; 50 Fed. Rag. 

38,946. YDited States y. Allegan Metal Finiahinq Cg,, 696 F. Supp. 

at 28G, 

Ekco did not attempt to establish financial 

assurance for closure until June za, 1990, 1on9 after the RCRA 

deadline, when AHP submitted the above-described Letter of Credit 

and Trust on behalf of Ekco. The Letter of Credit'• deficiencies 

are undisputed. On September 9, 1992, AKP finally aubmitta4 

documentation correctinq the deficiencies in the Letter of credit, 
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thereby satisfying its duty to establish financial assurance tor 

closure. Therefore, lkco was responsi~le for establishing 

financial assurance tor closure under 40 C.F.R. 265.143 • . 
The court is aware of !~co's arguments concarnin9 . . 

the statements made by the OEPA purporting to extend and/or waive 

the above requirements~ After careful review of the pertinent 
c; 

correspondence, the court concludes that any representations aade 
1i 

by OEPA officials are insufficient to remove EJcco's liability, but 

are to be considered as mitigating circumstances when asseaain9 

daJiaqea. • ' 

The court is unable to find as a ma.tter of law that 

Zkco was required to establish post-closure financial assurance 

under 40 c.F.R. S 26!.145. Financial assurance for post-closure 

is required for disposal units. The court is unable to ascertain 

whether hazardous wastes were "storecl" OJ:' "disposed of" at the 

aurface impound prior to RCRA. Even EJcco is unsure whether the 

surtace impound was fo~ storage o~ disposal of pre-1980 hazardous 

wasta and post-1980 wastewater containing hazardous waste. Ekco 

repeatedly refer• to the surface impoundment as a disposal unit, 

but enumerate• a new strategy for disposing of hazardous materials 

otf-aita in a~ August 29, 1981 letter from AHP to OEPA. 

Tberetoret tha United states Motion tor Partial Summary Judgment 

aa to Liability is denied with respect to financial assurance for 

poat•closure under 40 e.F.R. S 265.145 at this time. 

The Court ia also unable to find as a matter of law 

that.Ekco was required to provide liability coverage toz:" sudclen 

12 
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and non-sudden accidents pursuant to 40 c.r.R. S 265.147. In part 

due to the factual dispute outlined above and the regulation's 

lanquage requiring "operation of the facility", the Court cannot 

apply the fact•driven case law in the ar;a to ascertain whether 

liability coverage is required. Bkoo argues that owner/operators 

had the option in 1980 of securing liability coverage for 

"operation of the facility•• or cea(ing operation (i.e. eliminating 

discharge of hazardous waste to surtace impound under Ekoo's 

~nterpretation). ~In re Matter gf gordon Bedd Lum~ar CQ,, 

No. 88-01-R (Ekco App. N). In response USBPA. relies upon several 

cases requiring liability coverage for facilities storing 

hazardous waste atter the interim status deadline. §A& n~s. : i s 

lrasa and B~;onzt Wotkl, 681 7. Supp. 31.4 (D. S.C. 1981); U.S. vd 

Clgw Waster Systems, 701 F. supp. 1345 (S.D. Ohio 1988) • 

Attar careful review of the voluminous case law 

provided and intensive research, the court is unable to determine 

if liability coverage is required aa a matter of law given the 

present state of the facts. The caae nearest on point, 9ordon Rt4 

Lumb!r ~g., supra, involved off•aite disposal of some hazardous 

wastes skimmed from the surface impound. Givan the fact-specific 

nature of the pertinent case law and the lack of direction from 

the appropriate regulations, the court is unable to enter judqment 

aa a matter of law for either· Ekco or the United States on their 

.individual dispositive motions as to RCRA liability coverage apart 

'·"· from the PCAO contractual obligations. 

13 
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THEREFORE, the United States' Motion tor Partial 

suamary Judqment is granted in part with respect to the PCAO 

financial assurance for closure and post-closure under 40 c.F.R. 

SS 265.143 and 145, and liability coverage under S 265.147. The 

United States Motion tor Partial summary Judgment is also granted 

in part as to financial assurance for closure under RCRA, but 
t; 

denied as to financial assurance f~r post-closure and liability 

coverage under RCRA apart trom PCAO contractual obligations. 

FURTHERMORE, Ekco's Motion for Partial summary 

Judgment is denied in its entirety. 

IT IS SO ORDERED. 

f/)w..£'12.. 'yyt,du._ 
UNITED STATES DISTRICT JUDGE 

14 
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FILED 
UNITED STATES DISTRICT COURT 
NO~iiiil ~~ft!20F OHIO 

EASTERN DIVISION 
C!.:RI\, U.5. DISi'iiiCT COURT 
NORTH;RN fJISTf!ICT OF OlilO 

CLEVELMiO 

UNITED STATES OF AMERICA ) JUDGE PAUL R. MATIA 
) .. 

Plaintiff ) CASE NO. 5:92CV1245 
) -v•- ) 

BKCO HOUSEWARES, INC. 
>, • PARtiAL .ZUDGMEt!T INTBX 

) \ 
Defendant ) 

This Court, having entered it~ Memorandum of 

Opinion and Order in the above captioned case, hera~ enters 

P.lS 

• judgment tor-tha United States an~ against Ekeo Housewares as to 

the followinq claims by the United States: 

.. 1) closure and post closure financial assurance 

(40 c.r.R. SS 265.143 and 145) and liability coverage (40 c.F.R. 
S 265.147) contracted for in the PCAO; 

2) financial assurance tor closure (40 c.F.R. 

S 265.147) imposed under RCRA. 

Thia matter shall go to trial •• to all remaining 

claims not specifically adjudicated 1n the instant partial 

judgment entry. 

(i)wj}<.'m~ 
UNITED STATES DISTRICT JUDGE 

~ A012A 

··-~ 



E. Aurora Road 
, Ohio 44087-1969 

,,.,....,__,,.,_,..171 

FAX (216) 487-0769 

February 19, 1993 

Mr. Thomas Shingleton 
Ekco Housewares, Inc. 
359 State Avenue, NW 
P.O. Box 560 
Massillon, OH 44658-0560 

Dear Mr. Shingleton: 

TRACKING - OH~'M. CH&ES 

FILE 

ENTERED: · CRIS _ FO LOG _ USEPA LOG C.l LOG ONLY 

TO GO ON: !CRIS FO LOG USEPA LOG CJ LOG 

RCRIS ENTRY C : (EVALULATIOH) (ENFORCl:to\ENT) __ _ 

CEI CI .;:._. OTHER ---

FULL RTCL PARTIAL RTC - LOR 

INITIAL NOV FOLLOW-UP NOV 

SENT TO USEPA: YES_ NO_ 

Governor 

Donald R. Schregardus 
Director 

RE: EKCO HOUSEWARES, INC. 
STARK COUNTY 
OHD 045 205 424 
RETURN TO COMPLIANCE 

RECEIVED 
WMD RECORD \.EI\ITER 

JAN 0 6 1995 

On February 16, 1993, Ohio EPA received Ekco Housewares' response 
to the January 13, 1993 notice of violation (NOV) letter. Based 
on the documentation provided, it appears that the facility has 
adequately addressed all of the violations cited in the January 
NOV. 

Ohio EPA still requests that a copy of the contingency plan be 
submitted to my attention, Division of Hazardous Waste Management, 
Northeast District Office in addition to the copies Ekco Housewares 
is required to submit to the appropriate agencies. 

If you should have any problems or questions, please feel free to 
contact me at (216) 963-1200. 

Sincerely, 

~~ 
Karen L. Nesbit 
Environmental Scientist 
Division of Hazardous Waste Management 

KLN.wk 

cc: Harry Courtright, DHWM, NEDO 
~~Laurie-=Stevenson, DHWM, co... . . 

"t.). •••• " ~·< ~-·.··-''·'·~!t."t~~~'-·"-~ .. ..:~:.'··-

@ Primed on recycled paper 
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TO GO ON: ./ RCRIS .0 LOG USEPA LOG CJ LOG FILE 

ENTERED: lZ2_ RCRIS 0 LOG - USEPA LOG = CJ LOG ONLY 

RCRIS ENTRY CODES: (EVALULAllON) Q//, (ENFORCEMENT) Of~ 
CEI .Lei _OTHER INITIAL NOV FOLLOW-UP NOV 

• 

Slate of Ohio Environmental Protection Agency 
........ ,.:.;;.· 

FULL RTC PARTIAL RTC LOR _/ SENT TO USEPA: YES_ NO_ 

•
. rtheast District Oftlce 

0 E. Aurora Road 
RECEIVED f£8 1 ! 'f993 

WMD RCRA 
Twinsburg, Ohio 44087-1969 
(216) 425-9171 
FAX (216) 487-0769 RECORD CENTER 

December 15, 1992 

Mr. Thomas Shingleton 
Ekco Housewares, Inc. 
359 State Avenue, NW 
P.O. Box 560 
Massillon, OH 44658 

Dear Mr. Shingleton: 

George V. Voinovich 
Governor 

RE: EKCO HOUSEWARES, INC. 
STARK COUNTY 
OHD 045 205 424 
NOTICE OF VIOLATION 

CERTIFIED MAIL 

On December 3, 1991, Murat Tukel and I representing the Ohio EPA's 
Division of Hazardous Waste Management, conducted a hazardous waste 
compliance inspection at your facility. Jeff Burman represented 
Ekco during this inspection. During the inspection the following 
violations were· noted: 

1) The facility has failed to have spill control equipment near 
the indoor tote storage as required by OAC 3745-65-62(C). 

The facility shall place spill control equipment in this area. 

2) The facility has failed to have the tote near the paint booths 
marked with the words "Hazardous Waste" and the date that 
accumulation began clearly marked on the tote as required by 
OAC 3745-52-34 (A) ( 3) and OAC 374s..,..sz.:34 (A) ( 2). 

The facility shall mark the totes with the words "Hazardous 
waste" and mark the date accumulation begins on each tote. 

Failure to list specific violations in this communication does not 
relieve your facility from complying with all applicable 
regulations. Please be advised that past or present instances of 
non-compliance can continue as subjects of pending or future 
enforcement actions. 

Ohio EPA will monitor compliance for these violations during the 
next facility annual compliance inspection. I have enclosed copies 
of my check sheets for your use. 

@ Printed on recycled paper 
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Mr. Thomas Shingleton 
December 15, 1992 

• 

,, -/rl 
If you should have any questions, please feel free to contact me 
at (216) 963-1200. 

Karen L. Nesbit 
Environmental Scientist 
Division of Hazardous Waste Management , 

enclosure 

KLN.wb 

cc: Harry Courtright, DHWM, NEDO 
!!&uri-e-Stevemm~ 

_ __,---
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Attorney General 

Lee Fisher 

January 26, 1993 

TELEXED 

Steven M. Oster, Esq. 
Wilkie Farr & Gallagher 
Three Lafayette Centre 
1155 21st Street, NW 
Washington, D.C. 20036-3384 

Re: In the matter of: Ekco Housewares, Inc., Case No. 89-HW-008; Filing 

Dear Mr. Oster: 

Enclosed is your courtesy copy of the time-stamped Joint Stipulation and 
Settlement Agreement with the Director's Closure Plan Approval filed with the 
Hearing Examiner in the above-captioned case. 

It was a pleasure to make your acquaintance and to work with you to resolve 
this matter. Thank you for your cooperation throughout the process. 

:u: {j: }..J.~.,t>J"------
Retanio AJ2ker 
Assistant Attorney General 
(614) 466-2766 

Enclosure 

cc: Mark Navarre, Esq., Ohio EPA/Legal 
Randy Meyer, OEP A/DHWM/T AS 
Paul Vandemeer, OEPA/DHWM/TAS 
Karen Nesbit, OEPA/NEDO/DHWM 

State Office Tower I 30 East Broad Street I Columbus, Ohio 43266-0410 
An Equal Opportunity Employer 
_ft n ... · .• _ ~' - . :--. . 

( ~. 



BEFORE THE 
OHIO ENVIRONMENTAL PROTECTION AGENCY 

IN THE MATTER OF: 

EKCO HOUSEWARES, INC., 

Applicant. 

Case No. 89-HW-008 

HEARING EXAMINER: 
MICHAEL B. LEPP 

JOINT STIPULATION 
ANDSETILEMENTAGREEMENT 

PRELIMINARY STATEMENT 

Applicant Ekco .Housewares, Inc. ("Ekco") and the staff of 

the Ohio Environmental Protection Agency ("Staff"), having 

engaged in settlement discussions and reached an agreement, do 

hereby jointly stipulate that: 

STIPULATION 

1. On August 29, 1988, Applic?tnt Ekco submitted to the Ohio 

Environmental Protection Agency ("Ohio EPA") pursuant to Rule 

3745-66-12 of the Onio Administrative Code ("OAC"), a closure 

plan for a hazardous waste surface impoundment located at 359 

State Steet, Ext. NW, Massillon, Stark County, Ohio (hereinafter 
I 

referred to as the "State Street facility"). The August 29th 

plan was submitted by Applicant to demonstrate that its proposal 

for closure complied with the requirements of OAC Rules 3745-66-ll 

and 12. 

2. In accordance with OAC Rule 3745-66-12, the public was 

given the opportunity to submit written comments regarding 

Applicant Ekco's closure plan. The public comment period was 

extended by the Director of Environmental Protection 

("Director") fro~ September 19, 1988 to October 25, 1988. No 
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comments were received by the Ohio EPA regarding Applicant's 

~ closure plan for its State Street facility. 

3. On January 4, 1989, the Director issued a proposed 

disapproval of Applicant Ekco' s August 29, 1988 closure plan on 

the grounds that said plan did not meet the performance standard 

contained in OAC Rule 3745-66-11 and did not comply with the 

pertinent parts of OAC Rule 3745-66-12. The effective date of the 

Director's proposed disapproval was February 6, 1989. 

4. On February 3, 1989, Applicant Ekco filed a timely 

request for an adjudication hearing seeking review of the 

Director's January 4, 1989 proposed action. 

5. Applicant Ekco and the Staff have engaged in settlement 

discussions since the inception of the case sub judice. Said 

discussions have produced an agreement by these parties as to how 

this case shall be disposed of and, subsequently, proceed. 

WH~REAS, Applicant Ekco and the Staff wish to conclude 

these proceedings without an adjudication of any questions of fact 

or law by entering into this Settlement Agreement. 

SETTLEMENT AGREEMENT 

THEREFORE, Applicant Ekco and the Staff have agreed as 

follows: 

1. Applicant Ekco agrees to immediately and voluntarily 

dismiss its February 3, 1989 request for an adjudication hearing. 

2. Pursuant to OAC Rule 3745-47-05(B)(2)(a), the Director 

agrees to amend the January 4, 1989 proposed disapproval of 

Applicant Ekco's closure plan for the State Street facility. 

Specifically, the Director agrees to issue Applicant a closure 

2 



plan approval for 

identical to that 

said facility in a form and with language 

in Attachment "A", which is incorporated by 

reference as if fully rewritten herein. 

3. It is understood by the parties that -the closure plan 

approval attached to this Settlement Agreement will be issued by 

the Director as a final action. 

4. Applicant Ekco agrees to the issuance of the proposed 

closure plan approval as a final action, and waives its right to 

contest the lawfulness and/or reasonableness of said final action 

before the Ohio EPA, the Environmental Board of Review and/or any 

court of competent jurisdiction. 

'-.~·-_ 5. The entering of this Stipulation and Settlement Agreement 

shall in no way be construed as an admission by the Staff that the 

Director's January 4, 1989 proposed action, as originally issued, 

e was not lawful and/or reasonable. 

6. The entering of the Stipulation and Settlement Agreement 

shall in no way be construed as an admission by Applicant Ekco 

that the Director's January 4, 1989 proposed action, as originally 

issued, was lawful and/or reasonable. 

7. The parties acknowledge and agree that the complete terms 

of this Settlement Agreement are set forth herein. 

WITNESS WHEREOF, the following signatures as binding upon ~, 

the parties: 

3 



·-

·.·. 

2545E.ll-14 

···e 

STER, Q. 
(District of Columbia Bar No. 376030) 
Willkie Farr .& Gallagher 
Three Lafayette Centre 
1155 21st Street, NW . 
Washingt-on, D.C. 20036-3384 
(202) 328-8000 

Attorney for Applicant Ekco 
Housewares, Inc. 

LEE FISHER 
ATTORNEY GENERAL OF OHIO 

--Bfnm~·~ .. h_ . 
RETANIO . CKER (0039744) 
Assistant Attorney General 

Environme~ial ~nforcement 
30 East Broad Street, 25th Fl. 
Columbus, Ohio 43266-0410 
(614) 466-2766 

Attorney for the Staff of the 
Ohio Environmental Protection 

··Agency 
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State of Obio Ea\'UoDIJialtal Protedioa Agellcy 

ATTACHMENT "A" 

e!tOSURE PLAN APPROVAL 

CERTI!IBP MAiL 

Ms. Pat Wells 
American Home Products 
685 Third Avenue 
Sth Floor 
New York, NY 10017 

Dear Ms. Wells: 

IUl: CLOSURE PLAN APPROVAL 
Bkco Rouseware~, Inc. 
oao o4s 2os 424 

P.Z/4 

Geot;• V, Voino'Ach 
ca..--

Oarwk!R.~5 .,.,.._,. 

On AUSU6t 16, 1988, Ekco Housewares, rnc. (Ekco) submitted to 
Ohio EPA a closure plan ror a hazardous waste stirtace 
impoundmenc located ac 359 State street NW, Massillon, Stark 
Count:y, Ohio. On January 4, 1989, Ohio EPA-disapproved the 

-August ~6, ~988 closure plan. Ekco subsequently tiled its 
re~es1:: .t:or an ad.judication hearing on February 3, 1989. Ohio 
EPA and Hkco have engaged in settlement discussions ever since. 

Ekco submitted a treatability study on August 10, 1990. 
Revisions to the closure plan were received on December 6; 1991, 
July 23, 1992 and October 13;·.1992. The closure plan was 
submitted pursuant to Rule 3745-66-12 of the Ohio Administrative 
Code {OAC) in order to demonstrate that Ekco Housewares Inc.'s 
proposal for closure complies with the requirements of OAC Rules 
3745-66-ll and 3745-66~12. 

The public was given the opportunity to submit written comments 
regarding the closure plan. of Ekco Housewares, Inc. .in 
accordance with OAC Rule 3745-66-12. No comments were received 
by Ohio BPA in this matter. 

Based upon review of.Ekco•s submittal and subsequent revisions, 
I conclude that the closure plan for the hazardous wasta 
facility at Bkco Housewares, Inc., asa modified, herein maets tha 
performance standard contained in OAC Rula 3745-GG·ll and 
complies with the pertinent parts· of OAC Rule_ 3745-66-12. 

f. 
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Ms. Pat Wells · 
American·Home Products 
Bkco Housewares. Inc. 
Page Two 

.---.. . 

ThQ closure plan, .a~ modified, submitted to Ohio BPA by Bkco 
Hou~ewares, Inc. is heraby approved with the following 
condition: 

P.Z/2 

Ekco ahall ~n&urQ that the background clean standards 
presented for the fill material arQ applied only to fill 
material affGcted by the impoundment. If Ekco discovers 
natural soils (el-y, till, etc.) which may be 
contaminated, then a background clGan standard shall be 
determined for the natural soil. Under no circumstance 
shall the background clean atanda.rd for th~ fill be 
applied to non-fill (natural} eoila, except where 
intermingling of fill and natural soile ia encountered. 
Background soil ~~lea from the non-fill (natural) soile 
e~ll be collected on site in order to develop a 
background clean standard for natural soils. Bk.co elut.ll 
sUbmit the number and location of the~e background soil 
samples co Che Ohio EPA Northeast District Office eite 
1nspeccor !or review and approval prior to obtaining the 
act:.ual samples. 

Pl.ease- be a~1sec1 t.hat. approval o:C chis closure plan, as 
modified, does not release Ekco Housewares, Inc. from any_ 
responsibilities as requireo under the Hazar~ous and Soli~ wasce 
Amendments of 1984 regarding corrective action for all releases 
of hazardous waste of constituents from any solid waste 
management unit, regardless ·of the time that the waste was 
placed in the unit. 

Notwithstanding· compliance with the terms of the modified 
closure plan, the Director may, on the basis.of any information 
that there is or has been a release of hazardous waste,. 
hazardous constituents, or hazardous substances into the 
environment, issue an order pursuant to Section 3734.20 et seq 
of the Revised Code or Chapters 3734 or 6111 of the Revised Code 
requiring corrective action or· such other response as deemed 
necessary: or initiate appropriate action; or seek any 

·appropriate legal or equitable remedies to abate pollution or 
contamination or to protect public health or safety or the 
environment. 
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Ms. Pat Wells 
American Home Prod.ucta 
Ekco Uousawares, Inc. 
Pa.ge Three · 

;----­
( 

Nothing hare lilhall waive the right of the Director to take 
action beyond the-terms of the modified closure plan-pursuant to 
the ComprQbansive Bnviroamental Responae, compensac1on and 
Liability Act of 1990, 42 u.s.c, !9601 ec seq., as amended"by 
the SupQrfund Amcqdmenta and Reauthorization ACt Of 1986, Pub. 
L. 99M499 {ftCERCLA•) or to t~e any other aceion pursuant to 
applicable- Peder~l or State law, inc~uding but not limited to 
the right to i~aue a per.mit with terms and conditions-requiring 
corrective action pursuanc to Chapters 3734 or 6111 of-the 
Revised Code;"the right co seek injunctive relief, monetary 
penaltie~ and punitive damages, to unoertake any removal, 
remedie.J., ·and/or response action relating to the facilitr, and 
to eeek recovery for any costs incurred by the Director ~n 
undertaking such actions. 

When closure is completed, the Ohio Administrative Code Rule 
3745-66-15 requires the owner or operator of a facility to 
sUbmic to che Director of the Ohio EPA certification by the 
owner or operata~ and an independent, registered professional 
engineer that the facility has been closed-in accordance ~ith 
the approved closure plan. The certification by the owner or 
operator shall include the statement found in OAC Rule 3745-50-
42 (D) • These certifications should be submitted to: Ohio. 
Environmental Protection Agency~ Division of Hazardous Waste 
Mallagement, Attn: Thomas Crepeau, Data Management- Section, p-.o. 
Box 1049, Columbus, Ohio 432~6-0149. · 

Sincerely, 

Donald R. Schregardus 
Director 

DRS/PV/pas 

cc: Tom Crepeau. DHWM Centra~ File,· Ohio EPA 
Randy Mayer, Ohio EPA, DawN 
Section Chiaf, Ohio pg~it Section 

USEPA - Ragion v' 
Karen Negbit, NEDO, Ohio EPA 
Retanio Rucker, Assistant Attorney General 
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UNITED STATES DISTRICT COURT -· - ~ --

FOR THE NORTHERN DISTRICT OF OHIO . ; ~~~~ ~ r 
UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

EKCO HOUSEWARES, INC., 

Defendant. 

,-- ..... _.... m 
) :.;:-:(""': ;i ,,, 

5: 1}2 cv --l~:~4=5 
) Civil Action No. 
) 
) 
) 
) JUDGE MATIA _________________________________ ) 

COMPLAINT 

Plaintiff, the United States of America, by authority of the 

Attorney General of the United States, at the request of the 

Administrator of the United States Environmental Protection 

Agency (hereinafter referred to as •u.s. EPA•) and by and through 

its undersigned attorneys, alleges the following: 

STATEMENT OF THE CASE 

1. This is a civil action for the imposition of 

permanent injunctive relief and for assessment of civil penalties 

pursuant to the Resource Conservation and Recovery Act of 1976, 

as amended (hereinafter referred to as •RcRA•), 42 u.s.c. §§ 6901 

~ ~· This action arises from the failure of the Defendant 

Ekco Housewares, Inc., to comply with RCRA and regulations 

promulgated pursuant thereto, including Federally approved and 

enforceable regulations pertaining to hazardous waste management 

in the State of Ohio, as set forth in Ohio Administrative Code 

(•O.A.C.•) Chapters 3745-49 through 3745-69. This action also 
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arises from the failure of Ekco Housewares, Inc. to comply with a 

Partial Consent Agreement and Order entered into between u.s. EPA 

and Ekco Housewares, Inc. on November 4, 1987, pursuant to RCRA 

Section 3008(a) and (g), 42 u.s.c. § 6928(a) and (g). 

JURISDICTION. VENUE. AND NOTICE 

2. This Court has jurisdiction over the subject matter 

of this action pursuant to RCRA se-ction 3008(a) (1), 42 u.s.c. 

§ 6928(a) (1), and 28 u.s.c. §§ 1331, 1345, and 1355. 

3. Venue properly lies in this judicial district 

pursuant to RCRA Section 3008(a), 42 u.s.c. § 6928(a), and 28 

u.s.c. § 1391(b), because the violations complained of herein 

occurred at and concern the facility which is located in the 

Northern District of Ohio. 

4. Authority to bring this action is vested in the 

United States by RCRA Section 3008(a), 42 u.s.c. § 6928(a). 

5. Notice of the commencement of this action has been 

provided to the State of Ohio in accordance with RCRA Section 

3008(a) (2), 42 u.s.c. § 6928(a) (2). 

DEFENDANT 

6. Defendant, Ekco Housewares, Inc. (•Ekco•), is a 

corporation organized under the laws of the State of Delaware. 

Since 1945, Ekco has been the •owner• and/or an •operator• of a 

facility that manufactures metal bakeware and is located at 359 

State Avenue Extension, N.W., Massillon, Stark County, Ohio (•the 

Facility•). 
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7. At all times relevant to this complaint, Ekco has 

been a •person• within the meaning of RCRA Section 1004(15), 42 

U.S.C. § 6903(15), and 40 C.F.R. § 260.10. 

8. Ekco has engaged in the •storage,• •treatment,• or 

•disposal• of •hazardous waste• at the facility as those terms 

are defined at Section 1004 of RCRA, 42 u.s.c. § 6903, and 40 

C.F.R. § 260.10, since November 19, 1980. 

STATUTORY AND REGULATORY FRAMEWORK 

9. RCRA establishes a comprehensive program for the 

regulation of the generation, transportation, treatment, storage 

and disposal of hazardous wastes. Pursuant to its authority 

under Section 3004(a) of RCRA, 42 u.s.c. § 6924(a), u.s. EPA has 

promulgated regulations, codified at 40 C.F.R. Parts 260-272, 

identifying and listing hazardous wastes, and establishing 

standards applicable to persons and facilities that, inter AliA, 

treat, store, and dispose of hazardous wastes (•Tso• facilities). 

10. RCRA Section 3005, 42 u.s.c. § 6925, generally 

prohibits the operation of any TSD facility except in accordance 

with a RCRA permit. 

11. RCRA Section JOOS(e), 42 U.S.C. § 6925(e), 

provides that the owner or operator of a TSD facility that was in 

existence on November 19, 1980, may obtain •interim status• to 

continue operating such facility until final action is taken with 

respect to its RCRA permit application, if such owner or operator 

(a) files with EPA, in accordance with RCRA Section 3010(a), 
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42 u.s.c. § 6930(a), a timely notice stating the location and 

general descrip~ion of its activities and the ~azardous wastes 

handled by the facility, and (b) submits a timely application for 

a hazardous waste permit authorizing such activities. 

12. RCRA Section 3004, 42 u.s.c. § 6924, authorizes 

the Administrator of u.s. EPA to promulgate regulations 

establishing standards for TSD facilities, including facilities 

that were in existence on the date of promulgation of such 

regulations. PUrsuant to this authority, u.s. EPA promulgated 

regulations applicable to TSD facilities that were in existence 

prior to November 19, 1980. Such regulations are codified at 40 

C.F.R. Part 265. 

13. The regulations found at 40 C.F.R. § 265.1 provide 

that the standards established in 40 C.F.R. Part 265 apply to the 

owners and operators of TSD faci~ities that were in existence on 

November 19, 1980, whether or not such TSD facilities fulfilled 

the conditions for •interim status• set forth in RCRA Section 

3005(e), 42 u.s.c. § 6925(e). 

14. Section 3004(a) and (t) of RCRA, 42 u.s.c. 

§ 6924(a) and (t), provides that owners and operators of TSD 

facilities are required to establish financial responsibility for 

., the continued operation of that facility consistent with the 

deqree and duration of risks associated with the facility. 

15. To implement the financial responsibility 

~equirements of Section 3004(a) and (t) of RCRA, 42 u.s.c. 
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§ 6924(a) and (t), u.s. EPA has promulgated regulations at 

Subpart H of Part 265, 40 C.F.R. §§ 265.140 through 265.150. 

16. Pursuant to 40 C.F.R. § 265.143, an owner or 

operator of a hazardous waste facility, including a TSD facility 

in existence on November 19, 1980, must establish financial 

assurance for closure of its facility based on the estimated cost 

of such closure, which is to be determined pursuant to 40 c .. F.R. 

§ 265.142. 

17. Pursuant to 40 C.F.R. § 265.145, an o~er or 

operator of a facility with a hazardous waste disposal unit must 

establish financial assurance for post-closure care of the 

disposal unit based on the estimated cost of such post-closure 

care, which is to be determined pursuant to 40 C.F.R. § 265.144. 

18. Pursuant to 40 C.F.R. § 265.147, an owner or 

operator of a TSD facility must demonstrate financial 

responsibility for bodily injury and property damage to third 

parties caused by sudden or nonsudden accidental occurrences 

arising from operations of the facility. The owner or operator 

must have and maintain liability coverage for sudden and 

nonsudden accidental occurrences in the manner and amounts 
,. 
j 

specified by 40 C.F.R. § 265.147. 

19. Pursuant to Section 3006 of RCRA, 42 u.s.c. 

f,ij926, and 40 C.F.R. § 271.1 .c,t ug., U.S. EPA may, in , . 
. ;'·: 

appropriate circumstances, authorize a state to administer the 
.i~r·· 

RCRA hazardous waste management program in that atate in lieu of 

the federal.hazardous waste management program. 
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20. Pursuant to 40 C.F.R. § 271.3, where a state's 

hazardous waste management program meets the requirements of 

Section 3006 of RCRA, 42 u.s.c .. § 6926, and is approved by u.s. 

EPA, that state is authorized to administer and enforce its 

hazardous waste management program in lieu of the federal 

program. 

21. On June 30, 1989, pursuant to RCRA Section 3006, 

42 u.s.c § 6926, u.s. EPA granted final authorization to the 

State of Ohio to administer and enforce its RCRA hazardous waste 

management program within Ohio, in lieu of the federal program. 

The State of Ohio administers its hazardous waste management 

program through the Ohio Environmental Protection Agency 

(hereinafter the •oEPA•). 

22. Ohio's hazardous waste management program is 

codified at Ohio Administrative Code (•o.A.c.•) Chapters 3745-49 

through 3745-69. 

23. The regulations of the State of Ohio addressing 

the financial responsibility requirements imposed on owners and 

operators of TSD facilities in existence on November 19, 1980, 

are promulgated at O.A.C. Rule 3745-66-40 At~· 

~,.~. Pursuant to O.A. c. Rule 3745-66-43, an owner or 
:.~ 

operator o·~ a hazardous waste facility, including a TSD facility 
)o:.<.· 
' ~.,:{' 
.,. r· 

in existen.ie on November 19, 1980, JDust establish financial 
'?.~-' 

assurance Rp,r closure of its facility based on the estimated cost 
.. ~. ~ 

of such cl~ure, which is to be determined pursuant to O.A.C • 
. : -:~ .... :. 

Rule 3745-66-42. 
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25. Pursuant to O.A.C. Rule 3745-66-45, an owner or 

operator of a facility with a hazardous waste disposal unit must 

establish financial assurance for post-closure care of the 

disposal unit based on the estimated cost of such post-closure 

care, which is to be determined pursuant to O.A.C. Rule 3745-66-

44. 

26. Pursuant to O.A.C .. Rule 3745-66-47, an owner or 

operator of a TSD facility must demonstrate financial 

responsibility for bodily injury and property damage to third 

parties caused by sudden and nonsudden accidental occurrences 

arising from operations of the facility. The owner or operator 

must have and maintain liability coverage for sudden and 

nonsudden accidental occurrences in the manner and amounts 

specified by O.A.C. Rule 3745-66-47. 

27. RCRA Section 3008; 42 u.s.c. § 6928, authorizes 

u.s. EPA to institute enforcement proceedings concerning 

violations of RCRA and the regulations promulgated thereunder. 

RCRA Section 3008(a)(l), 42 u.s.c. § 6928(a)(l), provides: 

(W]henever on the basis of any information the 
Administrator determines that any person has violated 
or is in violation of any requirement of this 
subchapter, the Administrator may issue an order 
assessing a ci'-llil penalty for any past or current 
violation, req.tiring compliance immediately or within a 
specified time· period, or both, or the Administrator 
may commence .. ,.; civil action in the United States 
district court in the district in which the violation 
occurred for ,~ppropriate relief, including a temporary 
or permanent~ihjunction. 

28. Section 3008(c) of RCRA, 42 u.s.c. 1 6928(c), 

provides that if a person fails to take corrective action within 
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the time specified in an administrative compliance order issued 

by the u.s. EPA,· U.S. EPA may assess a penalty of up to $25,000 

for each day of continued noncompliance. 

29. Section 3008(g) of RCRA, 42 U.S.C. § 6928(g), 

provides that any person who violates any requirement of RCRA, 

shall be liable to the United States for a civil penalty of up to 

$25,000 per day for each day of each violation. 

GENERAL ALLEGATIONS 

30. Both before and after November 19, 1980, Ekco has 

maintained and used a surface impoundment, as that term is 

defined in 40 C.F.R. § 260.10, for the treatment, storage, or 

disposal of hazardous wastes at the facility. 

31. During its operation of the facility, Ekco's 

manufacturing process has generated various waste products, 

including, ~ut not limited to, spent halogenated solvents used in 

degreasing. 

32. Under the authority delegated to it at Section 

3001 of RCRA, 42 u.s.c. § 6921, u.s. EPA has determined that 

spent halogenated solvents used in degreasing are a hazardous 

waste, as defined at 40 C.P.R. Part 261, Subparts c and o. u.s. 

EPA has assigned the alpha~umerical code FOOl to such spent 

halogenate~ solvent waste& (40 C.F.R. S 261.31). 

33. Both before and after November 19, 1980, Ekco 

discharged or otherwise priced spent halogenated aolvent wastes, 

including hazardous waste Number FOOl, into a surface impoundment 
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as that term is defined in 40 C.F.R. § 260.10, which is located 

within the facility. 

34. Ekco discharged spent halogenated solvent wastes, 

including hazardous waste Number FOOl, to the surface impoundment 

located at the facility until about 1985. 
c~\r . :. , . . . ,- ,.~"' ~ c. 

35. On or about October 19~ 1980, Ekco gave notice to 

u.s. EPA, pursuant to Section 3005 of RCRA, 42 u.s.c. § 6925, and· 

the regulations promulgated pursuant thereto, that it was 

treating, storing, or disposing of hazardous substances, as 

defined in RCRA, at its Massillon, Ohio facility. 

36~ on and after November 19, 1980, Ekco treated, 

stored, or disposed of hazardous wastes in the surface 

impoundment located at the facility. 

37. Ekco failed· to submit to u.s. EPA, by November 19, 

1980, Part A of its application for a RCRA permit to treat, 

store, and dispose of hazardous waste at the Massillon facility, 

as required by 40 C.F.R. § 270.10 and Section 3005 of RCRA, 42 

u.s.c. § 6925. 

38. As a consequence of its failure to submit Part A 

of a permit application to treat, store, and dispose of hazardous 

waste at the facility by November 19, 1980, Ekco failed to obtain 

interim status authorizing continu~~ treatment, storage, or 

disposal of hazardous wastes at the facility. 

39. As an owner andjor qperator of a hazardous waste 

treatment, storage, or disposal fadllity that was in existence on 

November 19, 1980, but which failed to file Part A of its permit 
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application as required by 40 C.F.R. § 270.10, Ekco was subject 

to the regulations promulgated by u.s. EPA at 40 C.F.R. Part 265, 

re.quiring closure of the surface impoundment and including the 

financial responsibility requirements promulgated at 40 C.F.R. 

§ 265.143, § 265.145, and § 265.147. 

40. On and after June 30, 1989, the date upon which 

the State of Ohio received final authorization to administer and 

enforce its hazardous waste management program, Ekco was subject 

to the financial responsibility requirements promulgated at 

O.A.C. Rules 3745-66-43, 3745-66-45, and 3745-66-47. 

ENFORCEMENT HISTORY 

41. On November 5, 1986, u.s. EPA filed an 

Administrative Complaint, Findings of Violation, and Compliance 

Order, Docket No. V-W-87-R-008 (•the Administrative Complaint•) 

against·Ekco. 

42. Among the Findings of Violation contained in the 

Administrative Complaint was Ekco's failure to comply with the 

financial assurance requirements promulgated at 40 C.F.R. 

§ 265.140-150. 

43. The Compliance Order, which was issued as part of 

the Administrative Complaint, ordered Ekco~·~ inter A.l.i.A, to submit 

a closure plan for the surface impoundment Jocated at its 

facility, to implement that closure plan following approval by 
,·:I 

u.s. EPA, and to comply with the financial''responsibility 

requirements for closure until closure would be certified, 
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pursuant to 40 C.F.R. §§ 265.140 through 265.151. The 

Administrative Complaint also proposed to assess a civil penalty 

against Ekco. 

44. On or about November 4, 1987, u.s. EPA and Ekco 

entered into a Partial Consent Agreement and Order (•PcAo•) in 

partial resolution of the action initiated by the November 5, 

1986, Administrative Complaint. A copy of the PCAO is attached 

hereto as Exhibit •A• and incorporated herein by reference. 

45. The PCAO required, inter ~, that Ekco submit a 

closure plan for the surface impoundment at the facility to u.s. 

EPA within 90 days of the effective date of the PCAO. 

46. The PCAO further required that, at the time of the 

closure plan's submission, Ekco comply with the financial 

responsibility requirements for closure until closure was 

certified, pursuant to 40 C.F.R. §§ 265.140 through 265.151. 

47. On February 22, 1988, u.s. EPA extended the date 

for submission of the closure plan for a period of 60 days, or 

until April 22, 1988. 

48. From at least April 22, 1988, Ekco was required to 

comply with the financial assurance requirements provided for at 

40 C.F.R. §§ 265.140-150. 

49. The PCAO also provided that, if Ekco failed to 

comply with any requirement contained in the PCAO/ for each day 
·li 

of noncompliance with the PCAO, Ekco could be subj•ct to the 

statutory penalty stated in Section 3008(c) of RCRA, 42 u.s.c. 

§ 6928(c). 
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FIRST CLAIM FOR RELIEF 
(Violations of the 1987 PCAO) 

The United States repeats the allegations 

contained in Paragraphs 1 through 49, above, and hereby 

incorporates them by reference as if fully stated herein. 

'51. Ekco did not comply with the financial 

responsibility requirements of 40 C.F.R. §§ 265.140 through 

265.150 by April 22, 1988, the extended date for submission of 

the closure plan. 

52. On or about June 28, 1990, Defendant and American 

Home Products Corporation submitted to the OEPA a Letter of 

Credit and a Standby Trust Agreement in an effort to satisfy 

Ekco's obligation to possess financial assurance for closure and 

for post-closure care of the facility. 

53. The Letter of Credit and Standby Trust Agreement 

failed to meet the requirements of the PCAO regarding financial 

responsibility for closure and post closure care. 

54. The Letter of Credit and Standby Trust Agreement 

which Ekco·submitted to OEPA, did not provide financial assurance 

for closure in accordance with 40 C.F.R. § 265.143, and it did 

not provide financial assurance for post-closure care in 

accordance with 40 C.F.R. § 265.145. 

55. The Letter of Credit and standby Trust Agreement 

also failed to meet the requirements of the Ohio regulations at 

O.A.C. Rules 3745-66-40 through 50 concerning financial 

.responsibility for closure and post-closure care. 
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56. On behalf of Ekco, American Home Products 

Corporation submitted to the OEPA a copy of Ekco's comprehensive 

general liability insurance policy for the facility on April 24, 

1990. 

57. The general liability insurance policy submitted 

by American Home Products on April 24, 1990, failed to provide 

the necessary coverage required by the PCAO, and the underlying 

.federal regulation at 40 C.F.R. § 265.147. 

58. The general liability insurance policy submitted 

by American Home Products on April 24, 1990, also failed to 

provide the coverage required by O.A.c. Rule 3745-66-47. 

59. Ekco failed to comply with the financial 

responsibility requirements for closure, pursuant 40 c.F.R. 

§§ 265.140 through 265.151 within ninety days of the effective 

date of the PCAO or by the extenqed date for the submission of 

the closure plan, April 22, 1988. 

60. From at least April 22, 1988, until present Ekco 

has been in continuous violation of the provision of the PCAO. 

61·. Pursuant to Section 3008(g) of RCRA, 42 u.s.c. 

§ 6928 (g), Defendant should b.e assessed a penalty of up to 

$25,000 per day for each day of noncompliance with the 

requirements of the PCAO. 

62. Unless restrained, Ekco will continue to violate 

the provisions of the PCAO. Defendant is subject to injunctive 

relief, pursuant to section JOOS(a) and (g) of RCRA, 42 u.s.c. 

§ 6928(a) and (g). 
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SECOND CLAIM FOR RELIEF 

63. The United States repeats the allegations contained 

in Paragraphs 1 through 62, above, and hereby incorporates them by 

reference as if fully stated herein. 

64. During the period from at least April 22, 1988 

until June 30, 1989, Ekco failed to establish and maintain 

financial assurance for closure of its Facility in accordance 

with the requirements of 40 C.F.R. § 265.143. 

65. As a result of the failure referred to in the 

preceding paragraph, Ekco has been in continuous violation of the 

provisions of 40 C.F.R. § 265.143 from April 22, 1988 until June 

30, 1989. 

66. In the period since June 30, 1989, Ekco failed to 

establish financial assurance for closure of its Facility in 

accordance with the provisions of O.A.C. Rule 3745-66-43. 

67. As a result of the failure referred to in the 

preceding paragraph, Ekco has been in continuous violation of the 

provisions·of O.A.C. Rule 3745-66-43 from June 30, 1989 until 

present. 

68. During the period from at least April 22, 1988 

until June 30, 1989, Ekco failed to establish and maintain 

financial assurance for post-closure care of its Facility in 

accordance with the requirements of 40 C.F.R. § 265.145. 

69. As a result of the failure referred to in the 

·preceding paragraph, Ekco was in continuous violation of the 
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provisions of 40 C.F.R. § 265.145 from April 22, 1988 until June 

30, 1989. 

70. In the period since June 30, 1989, Ekco failed to 

establish financial assurance for post-closure care of its 

Facility in accordance with the provisions of O.A.C. Rule 3745-

66-45. 

71. As a result of the failure referred to in the 

preceding paragraph, Ekco has been in continuous violation of the 

provisions of O.A.C. Rule 3745-66-45 from June 30, 1989 until 

present. 

72. During the period from at least April 22, 1988 

until June 30, 1989, Ekco did not establish and maintain 

liability coverage for sudden and non-sudden accidental 

occurrences in accordance with the provisions of 40 C.F.R. § 

265.147. 

73. As a result of the failure referred to in the 

preceding paragraph, Ekco was in continuous violation of the 

provisions of 40 C.F.R. § 265.147 from April 22, 1988 until June 

30, 1989. 

74. In the period since June 30, 1989, Ekco failed to 

establish and maintain liability coverage for sudden and non­

sudden accidental occurrences at its Facility in accordance with 

the provisions of o.A.C. Rule 3745-66-47. 

75. As a result of the failure referred to in the 

preceding paragraph, Ekco has been in continuous violation of the 
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provisions of O.A.C. Rule 3745-66-47 from June 30, 1989 until 

p~esent. 

76. For each of the violations described in this claim 

for relief, Ekco is liable to the United States for a civil 

penalty of up to $25,000 per day for each day of non-compliance, 

pursuant to Sections 3008(a) and (g) of RCRA, 42 u.s.c. 

§§ 6928(a) and (g). 

77. Unless restrained, Ekco will continue to violate 

the provisions of the PCAO and the applicable requirements of 

O.A.C. Rules 3745-66-43, 3745-66-45, and 3745-66-47. Defendant 

is subject to injunctive relief, pursuant to Sections 3008(a) and 

(g) of RCRA, 42 u.s.c. §§ 6928(a) and (g). 

REQUEST FOR RELIEF 

Wherefore, Plaintiff, the United States of America, 

respectfully requests that this Court: 

1. Order Defendant to achieve and maintain compliance with 

the financial responsibility requirements set forth in the PCAO 

and in O.A.C. Rules 3745-66-43, 3745-66-45, and 3745-66-47; 

2. Assess a civil penalty against Defendant in an amount 

up to $25,000 per day for each violation of the PCAO; 

3. Assess a civil penalty against Defendant in an amount 

up to $25,000 per day for each violation by the Defendant of 40 

C.F.R. §§ 265.143, 265.145, and 265.147 during the period prior 

to June 30, 1989 and each violation by Defendant of O.A.C. Rules 

3745-66-43, 3745-66-45, and 3745-66-47 since June 30, 1989; 
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4. Award Plaintiff, the United States of America,- the 

costs and disbursements of this action; and 

s. Award Plaintiff such other relief as this Court deems 

just and proper. 

,. '. 

'. c 

By: 

Respectfully submitted, 

TMAN 
Acting As istant Attorney General 
Environment and Natural Resources 

Division 
u.s. Department of Justice 
Washington, D.C. 20530 

JOYCE J. GEORGE 
United States Attorney 
Northern District of Ohio 

c::?&:~ ARTHUR I.f0027128 
Assistant United States Attorney 
Northern District of Ohio 
1404 East Ninth Street 
Cleveland, Ohio 44114-1748 
(216) 363-3950 

GRADY, Atto ney 
viro ental Enforcemen 

nviron ent and Natural 
o· n 
u.s. Department of Justice 
P.O. Box 7~11, Ben Franklin Station 
Washington, D.C. 20044 
(202) 514-4051 
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OF COUNSEL: 

JACQUELINE KLINE 
Assistant Regional Counsel, Region V 
United States Environmental Protection Agency 
77 W. Jackson Boulevard 
Chicago, Illinois 60604-3590 

LAWRENCE I. SPERLING 
u.s. Environmental Protection Agency 
Office of Enforcement 
RCRA Division (LE 1345) 

.401 M Street s.w. 
Washington D.C. 20460 

f I 
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EXHIBIT "A" 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION V 

IN THE MATTER OF: ) 
) 

EKCO HOUSEWARES, INC. ) 
P.O. BOX 560 ) 
MASSILLON, OHIO 44646 ) 
EPA I.D. NO. OHD 045-205-424 ) 

) 

DOCKET NO. V-W-R-87-0.08 

PARTIAL CONSENT AGREEMENT.AND 
ORDER 

PREAMBLE 

On November 6, 1986, a Complaint was filed in this matter 

pursuant to Section 3008 of the.Resource Conservation and 

Recovery Act as amended (RCRA), 42 u.s.c. 56928, and the United 

States Environmental Protection Agency's Consolidated Rules of 

Practice Governing the Administrative Assessment of Civil 

Penalties and the Revocation or Suspension of Permits, 40 CFR 

Part 22. The Complainant is the Director of the Waste Management 

Division, Region v, United States Environmental Protection 

Agency (U.S. EPA). The Respondent is Ekco Housewares, Inc. 

STIPULATIONS 

The parties, desir~ng to settle this action, enter into .. 
the following sti~pl~tions: ~ 

.: : '~,,. . 
1. Respondeot has been served a copy of the Complaint, · 

,.2' 

Finding of Vi~lation and Compliance Order (Docket No. 

v-w-R-87-008) in this matter. 
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2. Respondent is a Delaware corporation whose registered 

agent is Prentice-Hall Corporation System, Inc. Respon­

dent owns and operates a facility located at 359 State 

Avenue Extension, N.W., Massillon, Ohio 44646. 

3. For the purposes of this agreement, Respondent admits 

the jurisdictional allegations contained in the Complaint. 

4. Respondent neither admits nor denies the specific 

factual. allegations contained in the Complaint, other than 

admissions made in its Answer. 

s. Respondent consents to the issuance of the Order 

herein after set forth. 

6. This Order shall become effective on th• date it is 

filed with the Regional Bearing Clerk. 

1. This Partial Consent Agreement and Order (PCAO) 

addresses only paragraphs A-C of the Complaint herein 

and does not address the amount of the penalty assessed 

therein. 

e. ~his Order explicitly reserves the right of o.s. EPA 

to aeek the full penalty asaeaaed in the Complaint as a ... 
result of _aesPQndent,'t' alleged RCRA viol,ttiona, as well 

. '·;{ 
as the right of"the ~apondent to conteat the amount of 

any penalty aought td!rbe aaaeased for alleged JtCRA 

violations. 
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ORDER 

Based on the foregoing stipulations, the parties agree to the . . 
entry of this PCAO. 

A. Respondent shall immediately, upon this Order becoming __ 

effective, cease all treatment, storage or disposal of any hazardous 

waste except such treatment, storage or disposal as shall be in 

compliance with the Standards for Hazardous Waste Treatment, 

Storage, and Disposal Facilities, except as provided for in 

Paragraph 8 below. 

B. The Respondent shall, within the time perioda set forth 

herein, achieve compliance with the requirements in the numbered 

paragraphs below: 

1. Submit to the u.s. EPA within ninety (90) ~ays of the 
effective date of this Order, a closure plan for the surface 
impoundment located at Respondent's Massillon, Ohio facility 
prepared in accordance with the standards for such plans con­
tained in 40 CFR 265.111 through 265.120 and 40 CFR 265.228. 
The closure plan shall include but not be limited to a 
sampling and analysis plan to determine the extent of 
hazardous waste and constituents in the surface impoundment 
and in the underlying and surrounding soils and groundwater. 
The plan shall also provide for the treatment and/or 
removal and proper disposal of all hazardous waste in the 
surface impoundment including all contaminated soils 
and/or groundwater. The u.s. EPA will review this closure 
plan and either approve, disapprove or aodify the plan. ,, 

2. Upon approval ·and/o~ aodi-itcation oL the closure plan 
by the u.s. EPA, the Responde~ shall immediately initiate 
and complete the activities iii the plan in accordance with 
the achedule contained therei~and any aodification aade 
by U.S. EPA. -~ 

3. Develop and aubmit a plas\'Jifor a groundwater quality 
assessment program pursuant to~ 40 CPR 265.13 within fifty 
aix (56) days of the effective date of tbia Order. 
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The u.s. EPA will review this groundwater ~uality assessment 
monitoring plan and either approve, disapprove or modify 
the plan. 

. 
4. Upon approval and/or modification of the groundwater 
quality assessment plan by u.s. EPA, the Respondent shall 
immediately initiate and complete the activities in the plan 
in accordance with the schedule contained therein and any 
modification made by u.s. EPA and shall fully comply with 
the provisions of Subpart F of 40 CFR Part 265. 

5. Comply with the financial respOnsibility requirements 
for closure until closure has been certified, pursuant to 
40 CFR 265.140 through 265.151, at the time of submission 
of the closure plan for the surface impoundment pursuant to 
Paragraph B (1). 

6. Within thirty (30) days of the receipt of u.s EPA's 
notification of disapproval of. either plan, unless other­
wise extended by mutual agreement of the parties, Respondent 
shall amend and submit to u.s. EPA for approval, a revised 
plan. u.s. EPA's disapproval of the subsequent revision of 
either plan submitted by Respondent shall be deemed a 
violation of this PCAO. 

7. Respondent agrees to enter into good faith negotiations 
with u.s. EPA regarding a RCRA Facility Investigation (RFI) 
and Corrective Measures Study (CMS) pursuant to Section 
3008(h) of RCRA 42 u.s.c. S6928(h) for ita Massillon, Ohio 
facility. 

Failure to comply with any requirement of this PCAO aay 

subject Respondent to liability for the statutory penalty as 

stated in RCRA Section JOOB(c) for each day of continued non­

compliance witb the terms of thia Partial _Consent Agreement and 

Pinal Order. u.s. EPA fa au~horized to a~ess such penalties 
., " .. 

pursuant to RCRA Sec~ion 3008(c). . 

~bis PCAO constitutes a partial settlemeniand partial 

disposition of the Complaint filed in tbls case. IJ'bls PCAO 

does not address the amount of penalty assessed ln the Complaint 
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and both parties reserve all rights with respect to the assessment 
of a penalty. 

Notwithstanding any other provision of the Order, an • 

enforcement action may be brought pursuant to Section 7003 of 

RCRA, 42 u.s.c. 56973, or other statutory authority should the 

u.s. EPA determine that the handling of solid waste or hazardous 

waste at the facility presents an imminent and au~stantial 

endangerment to human health or the environment. Respondent 

reserves the right to contest any allegation, finding, or determin­

ation that the handling of solid waste or hazardous waste at 

the facility presents an imminent and substantial endangerment 

to human health o~ the environment. 

... 

r 
i 

I 

\ 

r 
I 
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~ 
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I 
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SIGNATORIES 

Each undersigned representative of a signatory to this 
. 

Partial Consent Agreement and Final Order consisting o.f 6 pages 

certifies that he or she is fully authorized to enter into the 
•. 

terms and conditions of this Partial Consent Order and to legally 

bind each signatory to this document. 

Agreed this __ -J./:..::t'~L--- day of {2~ , 1987. 

By:~ J.~~ Ediiousewa ~.,:. 
Respondent 

Agreed this __ ,:~_~---- day of A'l~6.1MJy,- , 1987. 

By:~~iia~--
Waste Management Diviaion 
Complainant 
u.s. Environmental Protection Agency 
Region v· 

The above being agreed an~onaented to, it lJ'ao 

ordered tbla ~- :~ay ~f ~v~~~. 1987. 

Byo ~~ 
~v~a~l~d-a-a~v~.-Ad~a-m~u~.~----~~--
Reglonal Adml iatrator 
u.s. Environ ntal Protection Agency 
Region V 
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OJaO BPA, BIIBRGDJCY RBSPOIISB GROUP 
DISTRICT O~~ICB IIIVBSTIGATIOII RBPORT 

SPILL #: 02-76-0576 STATUS: F02 
DATE SUBMITTED: 02/24/92 ON SCENE COORDINATOR: BRUCE C. MILLER 

REPORTED: 11:20 02/18 DISCOVERED: OCCURRED: 08:30 02/18 
REPORTED BY: ED COX PHONE: 216 456 4745 

---~--BHTITY ------
· COMPANY: EKCO HOUSEWARES INC. 
DIVISION: 
P.O.BOX: BOX 560 359 STATE AVE EXTENSION, NW 
CITY,STATE: MASSILLON,OH 
ZIP CODE: 44648 COMPANY PHONE: 216 832 5026 
SPCC PLAN REQUIRED: SPCC PLAN IN B~~BCT: 

REP. CONTACTED: TOM SHINGLETOU TITLE: PLANT MANAGER 
PHONE: 216 832 5026 EXT: 

------ SPILL LOCATION ------
COUNTY: STARK 
CITY: MASSILLON 
TOWNSHIP: 
STREET LOCATION: 359 STATE AVE, OFF 3RD ST. 

LATITUDE: LONGITUDE: 
------PRODUCT(S) INFORMATION -----­

PRODUCT I AMOUNT SPILLED I AMOUNT RECOVERED 
TRICHLOROETHANE 350 G UNKNOWN 

e CAUSE: PIPE RUPTURE 
SOURCBi AST PIPING 
WATERWAY: NEWMAN CREEK 
~TERSTAGE: A LENGTH 0~ ~TERWAY: 0.2 (?) 
LAND AREA: 600 SQFT 
PRE-RESPONSE ACTION: 

NAME: I AGENCY: I 

SUPPLIES: 
PHOTOS: 
PIELD TESTS: 
LAB SAMPLES: 

------ RE~ERRAL(S) -----­
DATE: 

------ EXPENSES ------

------ COMMENTS ------
02/18/92 MET TOM SHINGLETON, PLANT MANAGER AND JEFF BERMAN, PLANT 
CHEMIST ON SCENE. 6,000 GAL. A.S.T. (DIKED) WITH NEWLY INSTALLED ABOVE GROUN 
PLUMBING. COMPANY WAS TESTING NEW PLUMBING/PUMP. PUMP RAN 5-10 MIN. W/0 ANY 
PRODUCT SHOWING UP AT DELIVERY POINT INSIDE BUILDING. STRONG SMELL ALERTED 
OPERATORS TO A POSSIBLE LEAK. A UNION IN THE NEW PLUMBING RUNNING ALONG THE 
OUTSIDE WALL OF THE PLANT HAD FAILED, DISCHARGING ABOUT 350 GAL. OF PRODUCT 
ONTO THE GROUND. SOME PRODUCT MIGRATED INTO THE DOWNSPOUT/ FOOTER DRAIN SYST 
WHICH TIES INTO THE PLANT'S NPDES OUTFALL AT NEWMAN CREEK. SPILL OCCURRED 
AROUND 08:30. MANAGEMENT NOTIFIED FD, LEPC, NRC, OEPA BETWEEN 10:00 AND 11:3 
IN VIOLATION OF SARA III 30 MIN. REPORTING PERIOD. 
I RECOMMENDED (AND COMPANY TOOK) THE FOLLOWING EMERGENCY 
ACTIONS: 1. TURN OFF GROUNDWATER REMEDIATION PROJECT TO REDUCE G.P.M. AT 
OUTFALL. THIS ACTION TO REDUCE FURTHER PRODUCT FROM BEING FLUSHED OUT OF 

-STORM SEWER SYSTEM AND SO THAT A CARBON FILTER DAM COULD FUNCTION. 2. 

1 



OHZO BPA, BKBRGBBCY RESPOBSB GROUP 
DZSTRZCT OPPZCE INVESTIGATION RBPORT 

SPILL #: 03-76-0816 STATUS: F01 
DATB SUBXITTED: 03110192 OR SCBNB COORDINATOR: BRUCE C. MILLER 

REPORTED: 15:00 03105 DISCOVERED: OCCURRED: 11:00 03105 
REPORTED BY: ANON. PHORB: 

------ENTITY ------
COMPANY: EKCO HOUSEWARES INC. 
DIVISION: 
P.O.BOX: P.O. BOX 560 359 STATE AVE. EX.,NW 
CITY,STATE: MASSILLON,OH 
ZIP CODE: 44648 COMPANY PHORB: 216 832 5026 
SPCC PLAB REQUIRED: N SPCC PLAB IN EPPECT: N 

REP. CONTACTED: THOMAS SHINGLETON TITLE: PLANT MANAGER 
PHONE: 216 832 5026 EXT: 

------ SPILL LOCATION ------
COUNTY: STARK 
CITY: MASSILLON 
TOWNSHIP: 
STREET LOCATION: THIRD STREET BRIDGE OVER NEWMAN CREEK 

LATITUDE: LONGITUDE: 
------PRODUCT(S) INFORMATION -----­

PRODUCT I AMOUNT SPILLED I AMOUNT RECOVERED 
1,1,1 TRICHLOROETHANE 5 GAL (?) 0 

41 CAUSE: PREVIOUS SPILL (9202-76-0576) 
SOURCE: TEMPORARY CARBON DAM REMOVAL 
WATERWAY: NEWMAN CREEK 
WATBRSTAGE: N LENGTH OP WATERWAY: 0.1 
LARD AREA: 
PRE-RESPONSE ACTION: 

NAME: I AGENCY: I ------ REPERRAL(S) -----­
DATB: 

------ EXPENSES ------
SUPPLIES: 21 40ML VOC VIALS 
PHOTOS: 
PIELD TESTS: 
LAB SAMPLES: 1 - KEMRON 

------ COMMENTS ------
03105192 CITIZEN REPORTED THAT COMPANY WAS OUT BY CREEK IN YELLOW 
SUITS DUMPING DRUMS OF CHEMICALS INTO THE WATER. IN REALITY, SAMSEL SERVICES 
WAS REMOVING A TEMPORARY CARBON FILTER DAM IN NEWMAN CREEK WHICH WAS INSTALLED 
TO TREAT A TCE SPILL FROM 02118/92 (02-76-0576). A MINOR FISH KILL OCCURRED 
WHEN THE DAM WAS REMOVED. PROBABLY A RESULT OF A SLUG OF TCE NOT ABSORBED BY 
THE CARBON BEING DISCHARGED DOWN THE STREAM WHEN THE DAM WAS REMOVED. THE 
KILL WAS LIMITED TO A 50 FOOT LENGTH OF STREAM'UNDER THE THIRD STREET BRIDGE. 
MOSTLY CRAYFISH WERE KILLED ••• SOME MINNOWS, AND TWO LARGER FISH. NOTIFIED 
DIV. OF WILDLIFE BY PHONE ON 03105. SAMPLED EKCO'S OUTFALL INTO NEWMAN CREEK 
TO DETERMINE IF THERE WAS HIGH TCE LEVELS. 

1 
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State of Ohio Environmental Protection Agency 

•

heast District Office 
~ E. Aurora Road 
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i burg, Ohio 44087-1969 
- (216) 963·1200 (216) 425-9171 

FAX (216) 487-0769 

George V. Voinovich 
Governor 

March 20, 1991 

CERTIFIED MAIL 

Mr. Thomas Shingleton 
Ekco Housewares, Inc. 
359 State Ave., N.W. 
P.O. Box 560 
Massillon, Ohio 44658 

Dear Mr. Shingleton: 

RE: EKCO HOUSEWARES, INC. 
STARK COUNTY 
OHD 045 205 424 
NOTICE OF VIOLATION 

RECEIVED 
OHIO EPA 

MAR 211991 

DIV. of SOLID & HAZ. WASTE MQT. 

On March 14, 1991, Janet Boyer, Kris Switzer and I conducted a 
hazardous waste compliance inspection at Ekco Housewares, Inc. 
Jeff Richardson represented the facility during the inspection. 
The following violations were noted during the inspection: 

1. Manifest #00029 did not have a transporter signature on the 
second page of the original and the 0007 and 0009 waste 
codes that were crossed out were not initialled as required 
by OAC 3745-52-23(A)(2). 

2. The facility has not maintained a written job description 
for each position at the facility related to hazardous 
waste management as required by OAC 3745-65-16(0)(2). The 
facility did not have any information available on site at 
the time of the inspection; however, job descriptions were 
submitted on July 6, 1990 to the Ohio EPA in response to 
the previous inspection on June 27, 1990. Please keep this 
filed and updated. 

3. The facility failed to mark the five (5) gallon buckets at 
the paint booths with the words "Hazardous Waste" or other 
words that identify the contents of the container. This is 
in violation of OAC 3745-52-34(C)(1)(b). 

4. 

5. 

The facility failed to keep the containers holding 
hazardous waste at the paint booths (both the 5 gallon 
buckets and the 55 gallon drums) closed except when 
necessary to add waste as required by OAC 3745-66-73{A). 

The facility needs to keep a log of their testing of fire 
and spill control equipment as required by OAC 3745-66-
33(8). 
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6. The facility needs to revise their at least weekly 
inspection log of the hazardous waste storage areas to 
include the time of the inspection, notation of 
observations, and date and nature of any repairs or 
remedial actions to be in full compliance with OAC 3745-66-
_74(8). 

7. The facility has failed to provide notification to 
receiving treatment and storage facilities that waste 
shipments exceeded the applicable land disposal restriction 
treatment standards on manifests 100026 and 100030 to Ross 
Incinerator as required by OAC 3745-59-07(A)(1) and 40 CFR 
268.7(a)(1). 

8. The facility has failed to maintain copies of all land 
disposal restriction notifications for a period of 5 years 
as required by OAC 3745-59-07(A)(6) and 40 CFR 268.7(a)(6). 

This inspection did not include a review of the groundwater 
monitoring or financial assurance requirements under RCRA. 

Failure to list specific deficiencies in this communication does 
not relieve you from the responsibilities of complying with all 
applicable regulations. 

Please document to my attention, corrections to the above 
referenced violations by April 30, 1991. I have enclosed copies 
of my inspection check sheets for your use. If you should have 
any questions regarding this matter, please feel free to contact 
me at (216) 425-9171. 

Sincerely, 

Karen L. Nesbit 
Environmental Scientist 
Division of Solid and Hazardous Waste 
Management 

KLN/fn 

enclosures 

cc: Harry Courtright, DSHWM, NEDO 
Laurie Stevenson, DSHWM, CO 

•• 
1 .. ~ 

·, 
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Smte of Ohlo Environment.a Protection Agency 

Northeast District Office 
2110 E. Aurora Road 
Twinsburg, Ohio 4<1087-1969 
(216) 425-9171 
J;AX (216) 487-4769 

January 8, 1991 · 

~ 
UOfS!A!O ~uawe8eUeVIJ a~SBM 

'd'H:)H .:10 3::>1.:1.::0 RE: 

~bb~ ~6 N\ir 

Mr. Thomas ShinqletofQlJI ~ n 5I Cii'l 'J; ~ 
Ekco Houseware, Inc.~~ llU U ~ QV ~ ~ 
359 State Ave., N.W. 
P.O. Box 560 
Massillon, Ohio 44658 

Dear Mr. Shingleton: 

EKCO HOUSEWARES 
STARK COUNTY 
OHD 045 205 424 
RCRA .--•. 

Richard F. Celeste 
Governor 

RECEIVED 
OHIO EPA 

JAN 1 01991 

01\1 o1 SOLID & HAl. WASTE MGT. 

Thank you for your letter dated July 6, 1990. 

Based on the documentation provided in your letter, it appears 
your facility has returned to compliance with the applicable Ohio 
Hazardous Waste Regulations as cited in Janet Boyer's June 27, 
1990 notice of violation. Specifically these violations were: 

1) 
2) 
3) 
4) 
5) 

Labeling - OAC 3745-52-34; 
Aisle Space - OAC 3745-65-35; 
Personnel Training - OAC 3745-65-16; 
Access to Communication of Alarm System - OAC 3745-65-34; 
General Inspection Requirements - OAC 3745-65-15. 

Please note that a detailed review of the groundwater monitoring, 
closure plan and financial assurance requirements was not a part 
of this inspection. These may be handled in separate reviews. 
Also, be advised that past instances of non-compliance can 
continue as subjects of pending or future enforcement actions 
since they constitute violations of the Ohio Revised Code Chapter 
3734. 

I would like to thank you for your cooperation. If you should 
have any questions regarding this matter, please contact me at 
( 216) 425-9171. 

Sincerely, 

~~ 
Karen Nesbit 
Environmental Specialist 
Division of Solid and Hazardous Waste 
Management 

KN/fn 

cc: Harry Courtright, DSHWM, NEDO 
Laurie Stevenson, DSHWM, CO 
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SEP 1 o 1990 

Mr. Thomas J. Shingleton 
EKCO Housewares, Inc. 
359 State Avenue, N.W. 
P.O. Box 560 
Massillon, Ohio 44658 

Dear Mr. Shingleton: 

• 

5HR-12 

Re: Land Disposal Restrictions 
Inspection 

EKCO Housewares, Inc. 
OHD 045 205 424 

On June 5, 1990, the Ohio Environmental Protection Agency (OEPA) representing 
the United States Environmental Protection Agency (U.S. EPA) conducted an 
inspection under the Resource Conservation and Recovery Act (RCRA) at the 
referenced facility. The purpose of the inspection was to determine the 
compliance status of the facility with respect to the applicable hazardous 
waste management requirements of RCRA, including the land disposal 
restrictions. 

With respect to the land disposal restriction section of the RCRA inspection, 
the facility was found to be in compliance with applicable rules and 
regulations. 

If you have any questions regarding this matter, please contact Sally Averill 
at (312) 886-4439. 

Sincerely yours, 
ORimNM_ ~rGNED BY 

.,.,D 
.. l 

Kevin M. Pierard, Chief 
Ohio/Minnesota Technical Enforcement Section 

cc: Michael Savage, OEPA-CO 
Janet Boyer, OEPA-NEDO 

bee: Lisa Pierard, RPB-OH 
Francene Harris, REB 

5HR-12:FHARRIS/SAVERILL:6-4439:8/30/90 EKCO.NOC 
RCRA 

ENFORCE· 
MENT J,if111rt.WA4j-l 

I NIT. 
DATE 
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State of Ohio Environmental Protection Agency . -
Northeast District Office 
2110 E. Aurora Road 

•

sburg, Ohio 44087-1969 
) 425-9171 
(216) 487-0769 

Richard F. Celeste 
Governor 

June 27, 1990 

Mr. Thomas J. Shingleton 
EKCO Housewares, Inc. 
359 State Ave., N.W. 
P. 0. Box 560 
Massillon, Ohio 44658 

Dear Mr. Shingleton: 

RE: EKCO HOUSEWARES, INC. 
STARK COUNTY 
OHD 045-205-424 

RECEIVED 
OHIO f:PA 

JUL 1 8 7990 

Dl\lot :>uLJD & HAZ 
·WASTE MGT. 

An inspection was conducted at Ekco Housewares Massillon 
in the presence of Mr. Tom Marcovechio on June 5, 1990. 
purpose of this inspection was to assess compliance with 
and federal hazardous waste regulations. The following 
violations were noted at the time of inspection: 

facility 
The 
state 

1. Labeling OAC 3745-52-1! and 40 CFR 262.34 

The date upon which each period of accumulation begins must 
be marked and visible for inspection on each drum. While 
being accumulated on-site, each drum must be labeled or 
marked cle9-rly with the words "Hazardous Waste". This 
includes drums of still bottoms prior to reclamation. 

At the time of inspection, more than 20 drums were being 
accumulated without labels. Some other drums had labels, 
but did not have accumulation dates. 

All drums should be marked "Hazardous Waste" and dated 
immediately. 

Aisle space must be maintained to allow the unobstructed 
movement of personnel, fire protection equipment, spill 
control equipment, etc. Also, drums should be stacked so 
that labels are visible for inspection. 

. J_ '~··. 
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3. Personnel Training - OAC 3745-65-16 and 40 CFR 265.16 

Facility personnel must complete training that teaches them 
to perform their duties in a way that ensures the 
facility's compliance with hazardous waste regulations. 
The personnel must take part in an annual review of the 
initial training. 

Please provide the following records for the employee 
signing the facility's manifests: 

a) job title 
b) written job description 
c) training records 

Also, provide documentation of annual refresher training 
for facility personnel. 

4. Access to Communication or Alarm System OAC 3745-~-34 and 
40 CFR 265.34 ------
Whenever hazardous waste is being handled, all personnel 
involved in the operation must have immediate access to an 
internal alarm or emergency communication device. 

Personnel in outside storage area do not have immediate 
access to a communication device. A phone or alarm should 
be installed in the area. 

5. General Inspection Requirements - OAC 3745-65-~ and 40 CFR 
265.15 

Inspection records were not provided at the time of 
inspection. Please provide documentation of inspections 
and a written inspection plan. 

This inspection did not include a review of the groundwater 
monitoring or financial assurance requirements under RCRA. The 
results of the land disposal restriction portion of this 
inspection are being forwarded to u.s. EPA for their review. 

Please be advised that failure to comply with applicable 
hazardous waste rules may be cause for enforcement action by this 
Agency pursuant to Chapter 3745 of the Ohio Revised Code. 
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Please respond, in writing, to this Notice of Violation (NOV) 
within ten (10) days. Your response must include all actions and 
timetables necessary to achieve compliance. 

Failure to list specific deficiencies in this communication does 
not relieve you from the responsibility of complying with all 
applicable regulations. 

A copy of the completed inspection form is enclosed for your 
review. Should you have any questions or comments, please 
advise. 

Sincerely, 

~~ 
Environmental Engineer 
Division of Solid and Hazardous Waste 
Management 

JSB/sp 

Enclosures 

cc: Michael Eggert, DGW, Central Office 
Carolyn Reierson, DSHWM, Central Office 
Debby Berg, DSHWM, NEDO 
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MAY 2 4 1990 
Q!Rl'IFIED MAIL 
R1mJRN REX ;t'i I PI' REXDJ!:j'l'ID 

Mr. '1halas J. Shirgleton 
EKCX> Hoosewares, Inco:rp::>rated 
359 state Avenue, N.W. 
Massillon, arlo 44648 

Dear Mr. Shirgleton: 

Re: EKCD Housewares I Inc. 
aiD 045 205 424 

SHR-12 

on Feb:ruaJ:Y 23 I 1989 I the arlo Erwironmental Protection Aqercy (OEPA) 
representin;J the United states Erwiromnental Protection Aqercy (U.S. EPA) 
cxn:h1cted an inspection urrler the Resource Conservation arrl Recovecy Act (RCRA) 
at the referenced facility. '!he p.n::pose of the inspection was to detennine the 
oc:mplianoe status of the Massillon, Ohio, facility with respect to the 
awlicable hazardous waste management requirements of RCRA, includirg the lam 
disposal restrictions. 

With respect to the larrl disposal restriction section of the RCRA inspection, 
the Massillon, Cbio, facility was fc:RU'rl to be in c:::arpliance with applicable 
rules ani regulations. 

If you have any questions :regardi.rq this correspon:lence, please contact 
Sally Averill at (312) 886-4439. 

Sirx::erel y yours I 

Kevin M. Pieranl, Chief 
arlojMimesota Technical Enforcerrent Section 

ex: susan Me causlin, SEIX> 

SHR-12:SAVERILL:Sbawie:6-4439:diSk#2:ekco.nov 

' TYP. AUTH. 
- .ILIIN I MI/WI 

TECH. 1 TECH. 0~/MN 
T CH. 

IL/MI/WI jiNJMN~Hf RCRA 
ENF. PROG. I ENF .. P G., ENF. BR. O.R WMD 

~~·-.~~~: ENf~ ~SEC: A.D. D. OfR S!CTION SECTION CHIEF 

:51~~ ~-
- ..:;.;... ----. -;c.;__ 

I NIT. 

~~;<. DATE I 4\ ,_y 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION 5 
130 SOUTH DEARBORN ST. 
CHICAGO, ILLINOIS 60604 

REPLY TO THE ATTENTION OF: 

5HR-13 

AUS 2•1989 

.... 

~ -.,.. 

CEWP(1ED MhlL 
RElUHN ~ BlWESlE) 

Mr. steve OSter 
Wilke Fair and Gallagher 
Three Lafayette centre 
1155 21St Street Nd WashingtOn, D.C. 20036-3302 

near Mr. aster: 

This letter is to acknOwledge receipt of the Part 
Final Order - Penalty. A fully executed copy of 
Final Order is enclosed for your file. 

.. 
s= ,. 
p 

I:V 
is appll 

Your cooperation in resolving this matter 

Sincerely yours, 

/lcwY!i~ 
David A. Ullrich 
Associate Director, Office of RCRA Waste Management Division 

Enclosure 
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AUG 2 1989 

Mr. Steve Oster 
Wilke Fair and Gallagher 
Three Lafayette Centre 
1155 21st Street NW 
Washington, D.c. 20036-3302 

Dear Mr. Oster: 

• 

5HR-l3 

'lllis letter is to acknowledge receipt of the Partial Consent Agreement and 

Final Order - Penalty. A fully executed copy of this consent Agreement and 

Final Order is enclosed for your file. 

Your cooperation in resolving this matter is appreciated. 

Sincerely yours, 

ORIGINAL SIGt\'ED BY 
DAVID A. UI.L·~;:;H 

David A. Ullrich 
Associate Director, Office of RCRA 
Waste :Management Division 

Enclosure 

r l/! .. 

ORC 

I NIT. 
DATE .. 

ASST. S.W.E.f/. S.W.E.R. 
REGIONAl SECTION BR. 
COUNSEl CHIEF CH.IEF -

REGIONAL 
CQUHSR 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION V 

IN THE MATTER OF: 

EKCO HOUSEWARES, INC. 
P.O. BOX 560 
MASSILLON, OHIO 44646 
EPA I.D. NO. OHD 045-205-424 

) 
) 
) 
) 
) 
) 
) ____________________________ ) 

DOCKET NO. V-W-R-87-008 

PARTIAL CONSENT AGREEMENT 
AND FINAL ORDER - PENALTY 

On November 6, 1986, a Complaint was filed in this matter 

pursuant to Section 3008 of the Resource Conservation and 

Recovery Act as amended (RCRA), 42 u.s.c. Section 6928, and the 

United States Environmental Protection Agency's Consolidated 

Rules of Practice Governing the Administrative Assessment of 

Civil Penalties and the Revocation or suspension of Permits, 40 

C.F.R. Part 22. The Complainant is the Director of the Waste 

Management Division, Region V, United states Environmental 

Protection Agency (U.S. EPA). The Respondent is Ekco 

Housewares, Inc. 

WHEREFORE, in settlement of the allegations set forth in the 

Complaint the parties enter into the following stipulations: 

1. Respondent has been served with a copy of the Complaint, 

Findings of Violation and Compliance Order (Docket No. V-W-

R-87-008) in this matter . 



• 2. 

2 

For purposes of entering into this Order only, the 

Regional Administrator has jurisdiction over this matter 

pursuant to Section 3008 of RCRA, 42 u.s.c. Section 6928. 

3. Respondent owns and operates a facility located at 359 

State Avenue Extension, N.W., Massillon, Ohio 44646. 

4. Respondent neither admits nor denies the specific factual 

allegations contained in the Complaint, other than the 

admissions made in its Answer. 

5. Respondent explicitly waives its right to request a 

hearing regarding the allegations contained in the 

Complaint. 

6. This Order shall become effective on the date it is filed 

with the Regional Hearing Clerk. 

7. Respondent consents to the issuance of the Order 

hereinafter set forth, and hereby consents to the payment 

of a civil penalty in the amount hereinafter stipulated. 

8. This Partial Consent Agreement and Final Order - Penalty, 

addresses only the section of the Complaint entitled 

"Proposed Civil Penalty" found on page 11 of the Complaint. 

Another Partial consent Agreement and Final Order which 



• 
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addresses paragraphs A-C of the Complaint herein was signed 

by the Regional Administrator on November 4, 1987. The two 

Partial Consent Agreements and Final Orders together 

resolve all of the issues alleged in the Complaint herein. 

ORDER 

Based on the foregoing stipulations, the Parties agree to the 

entry of the following Order in this matter: 

A. In satisfaction of the allegations set forth in the 

Complaint and not previously addressed in the Partial Consent 

Agreement and Final Order signed by the Regional Administrator on 

November 4, 1987, Respondent shall pay a civil penalty in the 

amount of FIFTY-FIVE THOUSAND FOUR HUNDRED SEVENTY-EIGHT DOLLARS 

AND 50 CENTS ($55,478.50), payable to the Treasurer of the United 

States of America within thirty (30) days of the effective date 

of this Order. Said payment shall be mailed to u.s. EPA, Region 

V, P.O. Box 70753, Chicago, Illinois 60673. Copies of the 

transmittal of the payment should also be sent to both the 

Regional Hearing Clerk, Planning and Management Division, u.s. 

EPA, 230 South Dearborn street, Chicago, Illinois 60604, and the 

Solid Waste and Emergency Response Branch Secretary, Office of 

Regional Counsel at the same address. 
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tit B. The U.S. EPA may collect interest on any amounts overdue 

under the terms of this Order at the rate established by the 

Secretary of the Treasury pursuant to 31 u.s.c. Section 3717. A 

late payment handling fee of $20.00 will be imposed on any late 

payment. In addition, a six percent per annum penalty will be 

applied to any principal amount not paid within ninety (90} days 

of the date on which such payment is due. 

c. This Order, and the Partial Consent Agreement and Final 

Order signed by the Regional Administrator on November 4, 1987, 

together satisfy all of the allegations set forth in the 

Complaint. Upon payment by Respondent of the stipulated civil 

penalty set forth above, and upon satisfactory completion of all 

Respondent's obligations as outlined in this Order and the Order 

signed by the Regional Administrator on November 4, 1987, u.s. 

EPA discharges and covenants not to sue Respondent from and for 

the matters set forth in the Complaint. 

D. By signing this Order, u.s. EPA acknowledges that 

Respondent does not acknowledge any liability or fault with 

respect to conditions at or around the subject facility. This 

Order shall not be admissible in any proceeding other than an 

action to enforce this Order. 

Notwithstanding any other provision of this Order, an 

~ enforcement action may be brought pursuant to Section 7003 of 
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tit RCRA or other statutory authority should the U.S. EPA determine 

that the handling, storage, treatment, transportation, or 

disposal of solid or hazardous waste at the facility may present 

an imminent and substantial endangerment to human health or the 

environment. Respondent reserves the right to contest any 

finding, determination, or allegation that the handling, 

storage, treatment, transportation, or disposal of solid or 

hazardous waste at the facility may present an imminent and 

substantial endangerment to human health or the environment. 
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tit The above Partial Consent Agreement and Final Order - Penalty 

consisting of 6 pages is hereby consented to by both of the 

parties to this proceeding. 

rj' .J-t.. 
Agreed this ----~7 ____ __ day Of ----+~~~~~A~cr~--------------1 1989 

Ekco Housewares, Inc., Respondent 

Agreed this day of J._~?c&Z'= 

~ 
Basil s 
Waste Management Division 
u.s. Environmental Protection Agency 
Region ~~?-Compl~i.nant 

'. .•· 

-~·;'~-.-i·:t _::":.;~.~ ~·r ~ · 

The above being agr~ 

t:/ 

Valdas V. Adamku 
Regional Adminis 
u.s. Environment 
Region V 

IN THE MATTER OF: 

EKCO HOUSEWARES, INC. 
P.O. BOX 560 
MASSILLON, OHIO 44646 

and consented to, it 

day of Y 

Agency 

Docket No.: V-W-R-87-008 

is so ORDERED 

1 1989 

1 1989 
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AUG 0 1 1989 

SUBJEI:T: Partial Consent Agreement and Final Order - Penalty 

~= Basil G. Constantelos, Director 
Waste M3na.genent Division 

'10: Valdas V. Adamkus 
Regional Administrator 

Attached for your review and signature is a Partial Consent 
Agreement and Final Order (CAFO) for EKCO Housewares, Incoq:orated. 
This CAFO addresses only the penalty p:>rtion of the Order. The 
teclmical deficiencies in the Order were addressed in an Mrni.nistrati ve 
Order on Consent pursuant to the Authority section 3008 (h) that was 
signed on April 13, 1989. 

The reduction in the penalty anonnt from seventy-nine thousand two 
hundred and fifty five dollars ( $79 , 255. 00) to fifty-five thousand four 
hundred seventy eight dollars and fifty cents ($55 , 4 78. 50) was approved 
based on the signing of the 3008 (h) Order. 

We recarrmend that you sign this Partial Consent Agreement and 
Final Order on behalf of Region V. 

Attachment 

5HR-12:SAVERILL:sbowie:7/20/89:disk #1 EKC02.mem:6-4439 
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INil. 
DATE 

Mr. Thomas Shingleton 
EKCO Housewares 1 Inc. 
P.O. Box 560 
Massillon, Ohio 44648-0560 

Dear Mr. Shingleton: 

Re: Consent Order 
EKCO Housewares, Inc. 
v-w-87-R-08 

Please note that the united States Envirornnental Protection Agency {U.s. EPA) 

Project Coordinator identified in section XV of the referenced consent Order is 

Ms. sally Averill. Please send all correspondence concerning this Consent 

Order to her attention. 

If you should have any questions, please contact her at (312) 886-4439. 

Sincerely yours, 

Kevin M. Pierard 1 Chief 
Ohio/Minnesota Technical Enforcement section 
Rc::RA Enforcement Branch 

cc: Tinothy M:Guirmes 
American Home Products Corp. 
685 Third Ave. 
New York, New York 10017 

5HR-12:SAVERILL:sbowie:6/29/89:6-4439:disk #l:ekcoehange 

TYP. AUTH 
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SECTION 
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PART I BACKGROUND 

• 

.. 
PART II CONCURRE tiCE S ON DRAFT- CAFO 

Initials nate Agree Disagree 

RE R Assignee cJ2r ~; 
Chief, RCRA Enf. Section ~ .7 vJJf..-?7 

Chief, RCRA Enf. Branch ve:'A ~ 
Asst. Regional Counsel CJWf ~fr1; 

Chief, S.W.E.R. Section if&. 3ji:S 

PART III RETURN TO ORC ASSIGNEE FOR TRANStHTTAL OF DRAFT TO THE FACILITY 

PART IV FINAL CAFO APPROVAL 

REB Assignee ~··· ~ ·-''/ 
-

~ Chief, RCRA E nf. Section :l'f- ke ?ho 

~ ~ Chief, RCRA Enf. Branch 'v{(.ll-1 

Assoc. Dir., Office of RCRA 1)1!1 7j;/n 
Asst. Regional Counsel ~f 1}_ct_ /' 
Chief, S.W.E.R. Section 

~~ 
v/ 

Director, Wt1n ~ 

Regional Administrator 

'PART V RETURN TO J. SHARP, SHR-13, FOR t1AILUIG 



ltate of Ohio Eawlronmental Protectloa AaeDCJ 

•

rtheast District Office 
10 E. Aurora Road 

Winsburg. Ohio 44087-1969 
(216)425-9171 

• 

March 1, 1989 

Mr. Thomas J. Shingleton 
EKCO Housewares, Inc. 
359 State Ave., N.W. 
P. 0. Box 560 
Massillon, Ohio 44648 

Dear Mr. Shingleton: 

RE: EKCO HOUSEWARES, INC. 
STARK COUNTY 
OHD 045-205-424 

Richard F. Celeste 
Governor 

On February 23, 1989, I met with Tom Marcovechio to conduct an inspection 
of the EKCO Housewares Massillon facility. The purpose of this inspection 
was to determine the facility's compliance with state and federal hazardous 
waste regulations. A copy of the inspection report is enclosed for your 
review. No violations were noted during the inspection. 

Please note that EKCO's compliance with groundwater and financial requirements 
was not reviewed as part of this inspection. A Land Disposal Restriction 
evaluation was conducted. A copy of the LDR inspection checklist will be 
forwarded to U.S. EPA, Region V for their review. 

Sincerely, 

o~.__t me~ 
Susan E. McCauslin 
Environmental Scientist 
Division of Solid and Hazardous Waste 
Management 

SEM/sp 

Enclosure 

cc: ~ve Sholtis, DSHWM, Central Office 
Michael Eggert, DGW, Central Office 
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ll • ~ • EPA REG 1 NJ V 
RCRA ENFORCEMENT SETTLEMENT CONFERENCE 

MEETING ROSTER 

SUBJECT //cd Q. A, P, /? 
DATE . 8- /:(:- 8@ 
PLACE- - • .COL cl/11 a d.S. Q #, 

j 

PERSON REPRESENTING ADDRESS 

I 

TELEPHONE 

I • 
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SETTLEMENT CONFERENCE 
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RCRA ENFORCEMENT SETTLEMENT CONFERENCE 
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SETTLEMENT CONFERENCE 
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SUBJECT -~------------------------------------;-~ -::,--:--
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ll. 5. EPA REG 1 NJ V 
RCRA ENFORCEMENT SETTLEMENT CONFERENCE 

MEETING ROSTER 

SUBJECT E ~<tJ -t-/OcJSLt;.t./;9-~r~ 
------~~---=--~--~~=----------------------

DATE -.,...--=-L.-~~a~::..--....-L-___ -~s::......:.....? _____ _ 

PLACE _~ __ 0--.:.../2~C ___ C...:;..._~_· r_c_l4 __ 6~c:> ___ _ 

PERSON LEPHONE 

(3 I 2)(88{;-0" c;.L 
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SUPfo1ARY OF CONFERENCE--------------------------
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30 ROCKEFELLER PLAZA 

NEW YORK. N.Y. 10112 

TELEPHONE: 212 307-4100 

TELEX: 127429 

TELECOPIER: 212-307-4836 

333 SOUTH GRAND AVENUE 

LOS ANC5ELES. CALIFORNIA 90071 

TELEPHONE: 213 2S3-4000 

TELEX: 194418 

TELECOPIER: 213-617-2368 

-/a so x-Ybed JY.<'YI~ 
~ Yl~.&n; 9. ~ ..?{J{J{Jtl 

TELEPHONE: 202 862-4700 

TELEX:6974S39-00NLARO 

CABLE ADDRESS: DON LARD, D. C. 

TELECOPI ER: 202- 78S-105S 

January 5, 1987 

FEDERAL EXPRESS 

Victor Franklin, Esq. 
United States Environmental 
Protection Agency 

230 South Dearborn Street 
Chicago, Illinois 60604 

Re: EKCO Housewares, Inc. 
EPA I.D. No. OHD 045 205 424 

Dear Victor: 

130 RUE DU FAUBOURG SAINT- HONORE 

7S008 PARIS 

TELEPHONE· I~ 42-25-47-10 

TELEX: 290907 

TELECOPIER: I-42-S6-0B-06 

WRITER'S DIRECT DIAL NUMBER 

202 862-

4735 

This is to confirm our meeting regarding the 
above-referenced matter to be held on January 8, 1987, at 
1:00 p.m. at EPA. We expect the following persons to 
attend: Tom Shingleton, Ken Petrine, Steven A. Tasher, 
Joan Mantel, and myself. 

' 

In addition, I would appreciate your response to 
my request to review EPA's and OEPA's enforcement files in 
this matter. Should you have any questions, please call me 
at ,your convenience. 

nc 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 5 

l30 SOUTH DEARBORN ST. 

CHICAGO, ILLINOIS 60604 

UI'LY TO THE AriENnON OF: 

NOV 9, 1987 

CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 

Thomas Shingleton, Plant Manager 
Ekco Housewares, Inc. 
P.O. Box 560 
Massillon, Ohio 44648-0560 

Dear Mr. Shingleton: 

5HE-12 

·. 

This letter is to acknowledge receipt of the Partial Consent Agreement and 

Order regarding Ekco Housewares, Inc., Docket No. V-W-87-R-008. A fully executed 

copy of the Consent Agreement and Final Order is enclosed for your files. 

Your cooperation in resolving this matter is appreciated. 

Sincerely yours, 

lJL~\N\~ 
William H. Miner, Acting Chief 
Solid waste Branch 

Enclosure 

cc: Prentice-Hall Corporation System, Inc. 
Registered Agent for Ekco·Ho~sewares; Inc. 

'. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION V 

IN THE MATTER OF: ) 
) 

EKCO HOUSEWARES, INC. ) 
P.O. BOX 560 ) 
MASSILLON, OHIO 44646 ) 
EPA I.D. NO. OHD 045-205-424 ) 

) 

DOCKET NO. V-W-R-87-008 

PARTIAL CONSENT AGREEMEN.T .. AND 
ORDER 

PREAMBLE 

On November 6, 1986, a Complaint was filed in this matter 

pursuant to Section 3008 of the Resource Conservation and 

Recovery Act as amended (RCRA), 42 u.s.c. 56928, and the United 

States Environmental Protection Agency's Consolidated Rules of 

Practice Governing the Administrative Assessment of Civil 

Penalties and the Revocation or Suspension of Permits, 40 CFR 

Part 22. The Complainant is the Director of the Waste Management 

Division, Region v, United States Environmental Protection 

Agency (U.S. EPA). The Respondent is Ekco Housewares, Inc. 

STIPULATIONS 

The parties, desiring to settle this action, enter into 

the" following stipul~tions:: 
.. . 

1. Respondent h-as been served a copy of the Complaint, 

Finding of Violation and Compliance Order (Docket No. 

V-W-R-87-008) in this matter. 
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2. Respondent is a Delaware corporation whose ragisterea 

agent is Prentice-Hall COrporation System, Inc. Respon­

dent owns and operates a facility located at 359 State 

Avenue Extension, N.W., Massillon, Ohio 44646. 

3. For the purposes of this agreement, Respondent admits 

the jurisdictional allegations contained in the Complaint. 

4. Respondent neither admits nor denies the specific 

factual allegations contained in the Complaint, other than 

admissions made in its Answer. 

s. Respondent consents to the issuance of the Order 

herein after set forth. 

6. This Order shall become effective on the date it is 

filed with the Regional Hearing Clerk. 

7. This Partial Consent Agreement and Order (PCAO) 

addresses only paragraphs A-C of the Complaint herein 

and does not address the amount of the penalty assessed 

therein. 

8. This Order explicitly reserves the right of u.s. EPA 

to seek the full penalty assessed in the Complaint as a . . -
result of Respondebt'-~ a~leged RCRA violations, as well 

as the right of-the Respondent to contest the amount of 

any penalty sought to be assessed for alleged RCRA 

violations. 
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• ORDER 

Based on the foregoing stipulations, the ~arties agree to the . . 
entry of this PCAO. 

A. Respondent shall immediately, upon this Order becoming . ~ ... 

effective, cease all treatment, storage or disposal of any hazardous 

waste except such treatment, storage or disposal as shall be in 

compliance with the Standards for Hazardous Waste Treatment, 

Storage, and Disposal Facilities, except as provided for in 

Paragraph B below. 

B. The Respondent shall, ~ithin the time periods set forth 

herein, achieve compliance with the requirements in the numbered 

paragraphs below: 

1. Submit to the u.s. EPA within ninety (90) days of the 
effective date of this Order, a closure plan for the surface 
impoundment located at Respondent's Massillon, Ohio facility 
prepared in accordance with the standards for such plans con­
tained in 4o·cn 21;5.111 through 265.120 and 40 CFR 265.228. 
The closure plan shall include but not be limited to a 
sampling and analysis plan to determine the extent of 
hazardous waste and constituents in the surface impoundment 
and in the underlying and surrounding soils and groundwater. 
The plan shall also provide for the treatment and/or 
removal and·~Toper diwpo~al of all hazardous waste in the 
surface impoundment including all contaminated soils 
and/or groundwater. ~he u,s. EPA will review this closure 
plan and either approve, disapprove or modify the plan. 

2. Upon approval and/:or modification of the closure plan 
by the u.s. EPA, the Respondent shall immediately initiate 

.. ·~ and complete the activities in the plan in accordance with 
the schedule contained.therein and any modification made 
by U.S. EPA. 

3. Develop and submit a plan £or a groundwater quality 
assessment program pursuant to 40 CFR 265.93 within fifty 
six (56) days of the effective date of this Order. 
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The u.s. EPA will review this groundwater quality assessment 
monitoring plan and either approve, disapprove or.modify 
the plan. 

4. Upon approval and/or modification of the groundwater 
quality assessment plan by u.s. EPA, the Respondent shall 
immediately initiate and complete the activities in the plan 
in accordance with the schedule contained therein and any 
modification made by u.s. EPA and shall fully comply with 
the provisions of Subpart F of 40 CFR Part 265. 

5. Comply with the financial responsibility requirements 
for closure until closure has been certified, pursuant to 
40 CFR 265.140 through 265.151, at the time of submission 
of the closure plan for the surface impoundment pursuant to 
Paragraph B (1) • 

6. Within thirty (30) days of the receipt of u.s EPA's 
notification of disapproval of either plan, unless other­
wise extended by mutual agreement of the parties, Respondent 
shall amend and submit to u.s. EPA for approval, a revised 
plan. u.s. EPA's disapproval of the subsequent revision of 
either plan submitted by Respondent shall be deemed a 
violation of this PCAO. 

7. Respondent agrees to enter into good faith negotiations 
with u.s. EPA regarding a RCRA Facility Investigation (RFI) 
and Corrective Measures Study (CMS) pursuant to Section 
3008(h) of RCRA 42 u.s.c. S6928(h) for its Massillon, Ohio 
facility. 

Failure to comply with any requirement of this J~A~K/. /)/}7 
subject Respondent to liability for the statutory penalty as 

stated in RCRA Section 3008(c) for each day of ·continued non­

compliance with the terms of this Partial Consent Agreement and 

Final Order. u.s. EPA 1s authorized to assess such penalties 
. . 

pursuant to RCRA Section 300Btc). 

This PCAO constitutes a partial settlement and partial 

disposition of the COmplaint filed in this case. This PCAO 

does not address the amount of penalty assessed in the Complaint 
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of a penalty. 

.... .. .... . . . 
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Notwithstanding any other provision of the Order, an 

enforcement action may be brought pursuant to Section 7003 of 

RCRA, 42 u.s.c. §6973, or other statutory authority should~~he 

u.s. EPA determine that the handling of solid waste or hazardous 

waste at the facility presents an imminent and substantial 

endangerment to human health or the environment. Respondent 

reserves the right to contest any allegation, finding, or determin-

ation that the handling of solid waste or hazardous waste at 

the facility presents an imminent and substantial endangerment 

to human health or the environment. 

.. . 
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SIGNATORIES 

Each undersigned representative of a signatory to this . 
Partial Consent Agreement and Final Order consisting o~ 6 pages 

certifies that he or she is fully authorized to enter-into the 
....... 

ter·ms and conditions of this Partial Consent Order and to legally 

bind each signatory to this document. 

Agreed this __ ~Jr....;£ ___ day of {2~ , 1987. 

Agreed this ___ ~_.s! ___ _ 

Protection Agency 

The above being agreed an~onsented to, it c:;· so 
;I~ . . A/_ 

ordered this ~ - : d~y of !f0r/t~ , 1987. 

By: ~~ 
~v~a~l~d~a-s~v~.~Ad~a-m~u-s--------~~-

Regional Admi istrator 
u.s. Environ ntal Protection Agency 
Region V 
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District Office 
2:110E.AuroraRoad 
Twinsburg. Ohio 44087-1969 
(216)425-9171 

September 8, 1987 RE: ECKO HOUSEWARES, INC. 
STARK COUNTY 
OHD 015-205-424 

Governor 

ECKO Housewares, Inc. 
359 State Ave., N.W. 
P. 0. Box 560 
Massillon, Ohio 44648 

~ 1 1 
v. p ~ !> o 1-1 Dots 2.. 0 '1 q t I 

Attn: Thomas Shingleton 

Dear M:r. Shingleton: 

On August 24, 1987, this writer and Teresa Sabol conducted a 
hazardous waste inspection of ECKO Housewares, Inc. located at 
359 State Ave., N.W., Massillon. You, Jim Epps, Tom Marcovechio 
and Jeff Richardson represented the facility during the 
inspection. The facility was inspected for compliance with both 
Ohio and Federal hazardous waste regulations for facilities that 
generate, treat, store and dispose of hazardous waste. 

During the inspection the following violations were noted: 

1. The facility failed to have a Personnel.Training ~rogram in 
compliance with 40 CFR 265.16 and OAC 3745~6,-16. The 
facility failed to document that an adequate annual training 
refresher course was being given to all personnel in the 
hazardous waste management program. 

2. The facility failed to document and provide all training 
records including written job titles, job descriptions for 
all employees involved in the hazardous waste management 
program as required by 40 CFR 265.16, 262.J4 and OAC 3745-
65-16, 52-34. 

3. The facility failed to have a detailed written waste 
analysis plan in compliance with 40 CFR 265.13 and OAC 3745-
65-13 (applicable to surface impoundment waste unit). 

4. The facility failed to demonstrate and document that areas 
subject to spills (loading and unloading areas, container 
storage areas, etc.) are inspected on a daily basis when in 
use as required by 40 CFR 265.15 and OAC 3745-65-15. 

5. "No Smoking" or "No Open Flame" signs must be posted in the 
outside drum storage area where ignitable hazardous waste 
are stored as required by 40 CFR 265.17, 265.176 and OAC 
3745-65-17 and 66-76. 
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6. The facility must attempt to make arrangements with local 
emergency service authorities to familiarize them with the 
possible hazards and facility layout. These arrangements 
must be documented as required by 40 CFR 265.37 and OAC 
3745-65-37. 

1. The facility's contingency plan must be revised to reflect 
the following as required by 40 CFR 265~51 and OAC 3745-65-
52. 

a.) Arrangements or agreements with local or State 
emergency authorities; 

b.) A list of all emergency equipment including 
location, physical description and outline of 
capabilities; 

c.) A evacuation plan for facility personnel. 

8. Any revisions of the facility's contingency plan must be 
maintained on-site and submitted to all emergency 
authorities (police depts. fire depts., hospitals, etc.) 
that may be required to participate in the execution of the 
plan as required by 40 CFR 265.53, .54 and OAC 3745-65-53 
and 65-54. 

9. The facility failed to have a written operating record as 
required by 40 CFR 265.73 and OAC 3745-65-73 containing the 
following information: 

a.) Description and quantity of each hazardous waste 
treated, store or disposed of within the surface 
impoundment and the date(s) and method(s) 
pertinent to such treatment, storage or disposal; 

b.) Common name, EPA hazardous waste I.D. number and 
physical state (solid, liquid, gas) of the 
waste(s); 

c.) The estimated (or actual) weights, volume, or 
density of the wastes(s); 

d.) Description of the method(s) used to treat, store 
or dispose of waste{s); 

- . 
.. , ' ., 

~· I 
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e.) Present physical location of each hazardous waste 
within the facility; 

f.) Records of any waste analysis or trial tests 
required to be performed; 

g.) Records of closure cost estimates and post-closure 
cost estimates required by subpart G (Closure 
and Post-Closure). 

10. The facility must submit to OEPA by March 1 of each year, an 
annual Treatment, Storage and Disposal Operating report 
containing all operating information as required in 40 CFR 
265.75 and OAC 3745-65-75, (Annual Report). 

11. The facility must document that containers of ignitable 
hazardous waste are stored at least 50 f-eet from the 
property line and "No Smoking" or "No Open Flame" signs are 
posted as required by 40 CFR 265.17, 176 and OAC 3745-66-
76. 

12. The containment system or dike of the surface impoundment 
must be inspected at least once per week and the inspections 
must be documented as required by 40 CFR 265.226 and OAC 
3745-67-26. The facility must inspect the surface 
impoundment including dikes and vegetation surrounding the 
dike, at least once a week to detect any deterioration or 
failures in the impoundment containment structures. The 
facility must document the remediation of any deterioration 
or malfunction as required by 40 CFR 265.15 and OAC 3745-65-
1 5. 

During the inspection, the facility's compliance with 40 CFR 265 
Subpart G: Closure and Post-Closure; 40 CFR 265 Subpart H: 
Financial Requirements; and 40 CFR 265 Subpart F: Ground water 
monitoring could not be adequately and sufficiently determined. 
Therefore, the facility must provide documentation to justify to 
the OEPA and U.S. EPA compliance to these subparts. 
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Please within 30 days of receipt of this letter document to my 
attention at the Northeast District Office corrections to the 
above referenced violations. 

Yours truly, 

~ -1-~ 
Kris L. Coder 
Environmental Scientist 
Division of Solid and Hazardous Waste 
Management 

KLC/sp 

Enclos,re 

cc: v6ave Sholtis, DSHWM, Central Office 
Walter Nied, u.s. EPA, Region V 

I 

...... ·""' . 
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310 ROCKErELLEA PLAZA 

NEW YORK, N.Y. lOIII 

TELEPHONE: liZ 3107·4100 

~cfso x-~ A:r 
Yi~kv. !?A ~ 2tJtJ(J6" 

1310 RUE DU FAUBOURG SAINT• HONORE 

7S008 PARIS 

TELEPHONE: 1·42·25·47·10 

TELEX: 2&0&07 
TELECOPIER: 1·42•56·08·06 

TELEX: 127418 

TELECOPIER: 111·3107•483& 

3133 SOUTH GRAND AVENUE 

LOS ANGELES. CALIFORNIA 80071 

TELEPHONE: Ill 153·4000 

TELEPHONE:Z02 8&2·4700 

TELEX:S&74539•DONLARD 
CABLE ADDRESS: DON LARD, D. C. 

TELECOPI ER: 2 02 • 785·1058 

WRITER'S DIRECT DIAL NUMBER 
202 862· 4723 

TELEx: 1&4418 

TELECOPIER: 213·617•1368 

December 22, 1986 

FEDERAL EXPRESS 

Victor Franklin, Esq. 
United States Environmental 
Protection Agency 

230 South Dearborn Street 
Chicago, Illinois 60604 

Re: EKCO Housewares, Inc. 
EPA I.D. No. OHD 045 205 424 

Dear Mr. Franklin: 

Thank you for the opportunity for Ekco to 
informally respond to the allegations and issues raised by 
the RCRA complaint filed against it on November 6, 1986. We 
hope this letter will provide a framework for meaningful 
negotiation with EPA and OEPA towards fashioning a remedy at 
the site without the need for litigation. 

First, we believe the record shows Ekco to have 
been overwhelmingly cooperative with both state and federal 
authorities. Ekco has allowed unrestricted site access 

. And has invited OEPA's and EPA's participation in investi­
gating and remediating site conditions. Ekco has complied 
to the letter with both formal and informal directives from 
both agencies. We were therefore quite surprised when EPA 
brought this cooperation to a halt and commenced adversarial 
proceedings by abruptly serving a RCRA complaint on Ekco's 
plant manager, Tom Shingleton, during a meeting with 
EPA to discuss Ekco's ongoing remedial plan. 

Frankly, we believe the filing of a complaint in 
this case to have been unnecessary and counter-productive • 
It is in derogation of the cooperative effort which has been 

I 
I 

I 
I 

i 

I 
~ 
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undertaken with respect to the site as well as Ekco's good­
faith efforts to respond meaningfully and expeditiously to 
both agencies • 

. As indicated by letter dated December 9, 1986 to 
Walter Nied of EPA, Ekco plans to proceed with the remedial 
plan presented to EPA over the past several months. Ekco 
nevertheless intends to vigorously oppose the imposition of 
civil penalties against it. We are satisfied that EPA's 
civil penalty policy does not counsel a penalty on the facts 
of this case. 

SYNOPSIS OF REGULATORY 
ACTIVITY AT THE SITE 

Ekco's discharge to its on-site aeration lagoon 
has, since 1972, been pursuant to a valid permit, No. C 309 
502, issued to it by OEPA. On January 30, 1973, OEPA issued 
a Ground Water Evaluation regarding the site which noted that 
•approximately .2 MGD of wastewater containing heavy metals, 
solids and alkalines is discharged to the lagoon when the 
[effluent] line is in operation.• OEPA further noted that 
there is •no surface discharge from the lagoon,• and that the 
•underlying aquifer is well protected from lagoon leakage by 
the relatively impermeable clays and shales• beneath the 
lagoon. Between 1972 and 1985, only nominal amounts of 
wastewaters were discharged. Since 1980, no heavy metals 
have been discharged. The permit was valid and in effect 
until early 1985, when all discharges to the lagoon were 
ceased. ~/ 

*I In July, 1983, OEPA informed Ekco that its NPDES Number 
was being changed to 3IC00009. In October of 1980, 
Ekco voluntarily notified USEPA of hazardous waste 
activity, and received identification number OH00452-
05424 • 
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On July 20, 1984, OEPA conducted a RCRA inspection 
at the facility which noted several primarily administrative 
violations of Ohio hazardous waste generator regulations. 
In an August 1, 1984 letter from OEPA to Ekco, Mr. Rodney 
Beals summarized these alleged violations and stated that 
•pending verification by this Agency, this surface lagoon may 
be considered a hazardous waste surface impoundment •••• • 
A meeting was held on August 10, 1984 to develop a course of 
action to remedy suspected VOC contamination in the lagoon 
area. Within five days of that meeting, on August 15, 1984, 
Ekco submitted formal plan to remediate any such site 
contamination. The plan included the construction of an 
on-site extraction ~ell and air-stripper, at a cost to Ekco 
of $106,000.00. By letter dated August 23, 1984, OEPA 
responded that "the plan of action and time schedule 
proposed by [Ekco's contractor] appear to adequately address 
the necessary questions in a time frame that is acceptable 
to this office.• 

Over the next eighteen months, several meetings 
between Ekco and OEPA took place as the site remedial plan 
was developed. On August 22, 1984, the classification of 
the lagoon as a RCRA surface impoundment was again raised 
by OEPA, and the agency stated that •a RCRA closurf! of the 
surface impoundment will be necessary and will be discussed 
with you in detail as part of the remedial action.• 
Nevertheless, although the agency undoubtedly was cognizant 
of the potential requirement of a TSD application, Ekco was 
never asked to submit an application either informally or as 
a condition to closing the lagoon area. 

Ekco and OEPA met again on August 31, 1984, and 
Ekco's contractor proposed a plan to determine the extent, 
if any, of ground water contamination at the site and to 
efficiently clean up such contamination. The plan included 
water and soil sampling and analysis, construction and testing 
of a pilot air stripper, and construction of a permanent air 
stripper. Again OEPA stated, by letter dated September 20, 
1984, that the •proposed plan of action appears to adequately 
address the apparent problem in a period of time that is 
acceptable to this office.• 

' - .... -
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On January 7, 1985 OEPA, after a RCRA reinspection 
of the facility, stated that the ~facility now appears in 
general compliance with the applicable Ohio Hazardous Waste 
generator regulations •••• ~ Once again, the agency did not 
condition its approval or the continued cooperative closure 
efforts on Ekco's applying for interim status. 

Subsequent meetings between OEPA and Ekco took 
place over the next several months, ~uring which time Ekco 
installed the air stripper and conducted the sampling 
mandated by OEPA. On December 17, 1985 OEPA sent a letter 
to Ekco acknowledging that the air stripper was removing 
VOCs to below detection limits and that no VOCs were detected 
off-site, and requesting certain additional monitoring be 
undertaken. The letter went on to state: •I would like to 
express my appreciation for your [Ekco's] prompt arid appropriate 
actions in this matter.• Ekco continues to use the air 
stripper and conduct regular monitoring. Sampling data, 
which has been submitted to OEPA and EPA, indicates that 
the continuous extraction of VOC's from the aquifer has 
substantially reduced their concentration in the groundwater. 
It is expected that continued use of the air stripper will 
ultimately reduce concentration of VOCs in the groundwater 
below detection limits. 

In July, 1985 Ekco discovered a second apparent 
problem at the facility, heavy metal contamination in the 
area of the lagoon. Ekco then had its contractor perform 
additional sampling to determine the extent of the contamina­
tion. Results of this sampling were immediately communicated 
to OEPA, and on August 28, 1985 Ekco submitted an analysis of 
soil samples collected from the lagoon area. In response, on 
February 28, 1986, OEPA informed Ekco that. it was storing 
hazardous waste in the impoundment without a state hazardous 
waste permit. OEPA advised Ekco that acton would be taken on 
the case within 90 days, and a meeting would be scheduled 
within 30 days. 

Subsequently, USEPA became involved in this matter. 
On June 3, 1986, Ekco met with EPA in order to develop a 
closure plan for the site. Ekco solicited quotations for 
analysis and remediation, (approximately $425,000.00). In 
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the meantime, Ekco continued to operate the air stripper as 
an on-site ground water reclamation project and forwarded 
sampling analyses to OEPA (and, later, EPA) on a regular 
basis. 

On July 15, 1986, Ekco informed Walter Nied that 
it had retained the services of Floyd Brown Associates, 
Ltd. ("FBA") to develop a closure plan for the lagoon 
area in accordance with the Ohio code and RCRA. After 
meeting with FBA on October 21, 1986, Ekco notified EPA 
that it would undertake more detailed sampling and analysis 
to scope out the closure plan. The data generated from 
this round of sampling was presented to EPA at a November 6, 
1986 meeting. FBA and Ekco presented to EPA a proposal 
for additional sampling (funded by Ekco at a cost of 
$29,500.00). EPA agreed with the proposal, then abruptly 
served Ekco with a RCRA complaint. 

CONCLUSIONS 

We believe EPA's decision to file an administra-
tive complaint in this matter seeking civil penalties to have 
been unnecessary and counter-productive. Ekco has, as acknow­
ledged by OEPA on several occasions, fully and promptly 
cooperated with the agencies, inviting their participation, 
allowing site access, forwarding data, and funding all remedial 
steps requested by OEPA and EPA. The plan informally worked 
out during the continued negotiations between Ekco and the 
agencies would accomplish the RCRA closure sought by the 
complaint without the attendant cost of unncessary litigation. 
Indeed, Walter Nied has stated the informal plan may be 

. implemented in lieu of the closure plan ordered in the complaint. 
To date Ekco has spent $185,000.00 at the facility, at OEPA's 
or EPA's direction. Thus, Ekco, OEPA, and EPA have worked to­
gether for several years to maintain appropriate environmental 
safeguards at the facility. 

The penalty requested by EPA is inappropriate 
in this context. Ekco discharged to the lagoon pursuant to a 
valid NPDES permit, and OEPA, since 1973, was aware of the 
nature of the effluent covered by the permit. Neither agency 

- .-- ···-....... -............ _-~-~-_. --------·-.. ..-~-·--··-·· .. ·- ... 
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made Ekco's submission of an application a condition to 
closure of the lagoon. Moreover, OEPA and EPA raised the 
issue of the lagoon's regulation as an impoundment, but 
apparently never followed up on it until the complaint 
was served. Although the agencies undoubtedly were aware 
that Ekco had not applied for a TSD permit, neither OEPA 
nor EPA advised Ekco, during the protracted period of 
dealings between the parties, to submit an application. 

6 

After the second RCRA inspection by OEPA found Ekco to be in 
compliance with Ohio generator requirements, Ekco reasonably 
believed the facility to be in compliance with all applicable 
regulatory requirements. Since 1985, Ekco has been working 
closely with first OEPA and then EPA towards accomplishing a 
RCRA closure of the lagoon. 

During this time neither agency ever issued Ekco a 
formal notice of violation regarding the allegations of the 
complaint. Ekco placed itself vountarily into the hands of 
the appropriate agency, and worked to effectuate the common 
goal of accomplishing a closure. The filing of a complaint 
in this matter was incongruous to say the least. 

Ekco desires this matter be put back on the keel it 
was on before the complaint was filed. Simply put, both 
EPA's and Ekco's resources are better spent by continuing the 
cleanup process which was interrupted for reasons we simply 
do not understand. To further demonstrate its good faith, 
Ekco is continuing the closure efforts previously acknowledged 
by EPA. It is manifest to Ekco that the common goal can be 
realized more efficiently and expeditiously through continued 
cooperation rather than litigation. 

Recent data generated by Ekco demonstrates that 
· conditions at the facility are not serious and can be 

remedied effectively and expeditiously. The VOC contamina­
tion in the groundwater has been steadily decreased by 
Ekco's operation of the air stripper since November, 1985. 
Continued extraction and air stripping will eventually 
reduce their concentration to below detection limits. 
Metals contamination of the soil is limited to the lagoon 
area, and soil borings show no lateral migration. No 
off-site contamination of any kind has been discovered • 
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Given the nature of Ekco's alleged violations, its coopera­
tion with the agencies, and the limited actual contamination, 
litigatiotis unnecessary. 

a \'¢e 
U e hope to address these issues with you on 

January t, 1987 in Chicago. In particular, we would 
appreciate your providing the basis for the calculation 
of the $79,255 civil penalty amount, and any other documents 
you deem relevant to the discussion. We would also like the 
opportunity to review EPA's and the state's enforcement files 
relating to this matter. Please call me if you have any 
questions. 

cc: Walter Nied (EPA) 
Edward Kitchen (OEPA) 

Steven A. Tasher 

------:·-----~-c ---------------





• . 

• 

~· -· .... 
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION 5 

230 SOUTH DEARBORN ST . 

CHICAGO, ILLINOIS 60604 

REPLY TO THE ATTENTION OF: 

5HE-12 

NOV 61986 

CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 

Prentice-Hall Corporation System, Inc. 
Registered Agent for 
Ekco Housewares, Inc. 
Huntington Building 
Cleveland, Ohio 44115 

Dear ~ir or Madam: 

Re: Complaint, Findings of Violation 
and Compliance Order 
Ekco Housewares, Inc. 
EPA I.D. No.: OHD 045 205 424 

Enclosed please find a Complaint and Compliance Order which specifies this 
Agency's determination of certain violations by Ekco Housewares, Inc. of 
the Resource Conservation and Recovery Act (RCRA) as amended, 42 U.S.C. 
§6901 et ~· This Agency's determination is based on an inspection of 
the facility located at 359 State Extension N.W., Massillon, Ohio 44648 by 
the Ohio Environmental Protection Agency (OEPA), and other information in 
our files. The Findings in the Complaint state the reasons for such a 
determination. In essence, the facility failed to meet particular require­
ments of RCRA relating to storage of hazardous waste in a surface impoundment, 
groundwater monitoring, financial responsibility and a closure plan. 

Accompanying the Complaint is a Notice of Opportunity for Hearing. Should 
you desire to contest the Complaint, a written request for a hearing is 
required to be filed with Ms. Severely Shorty, Regional Hearing Clerk (SMF-14), 
United States Environmental Protection Agency, 230 South Dearborn Street; 
Chicago, Illinois 60604, within 30 days from receipt of this Complaint. 
A copy of your request should also be sent to Jonathan McPhee, Office of 
Regional Counsel (SC-16) at the above address. 

Regardless of whether you choose to request a hearing within the prescribed 
time limit following service of this Complaint, you are extended an opportunity 
to request an informal settlement conference • 
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If you have any questions or desire to request an informal conference for 
the purpose of settlement with Waste Management Division staff, please 
contact Walter Nied, United States Environmental Protection Agency, RCRA 
Enforcement Section {5HE-12), 230 South Dearborn Street, Chicago, Illinois 
60604. His phone number is {312) 886-0992. 

Sincerely, 

~[ J2f1 . ';£....~ 
~a~il~~nte os, Director 

Waste Management Division 

Enclosure 

cc: Thomas J. Shingleton, Plant Manager 
Ekco Housewares, Inc. 

Edward Kitchen, OEPA-CO 

Rodney Beals, OEPA-NEDO 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION V 

IN THE MATTER OF: 

EKCO HOUSEWARES, INC. 
P.O. BOX 560 
MASSILLON, OHIO 44646 

DOCKET NO. 

EPA I.D. No: OHD 045 205 424 

) 
) 
) 
) 
) 
) 
) V-W- 87 R-oo8 

This Complaint is filed pursuant to Section 3008(a)(1) of the Resource Conservation 
• 

and Recovery Act of 1976, as amended (RCRA), 42 U.S.C. §6928(a)(1) and the United 

States Environmental Protection Agency's Consolidated Rules of Practice Governing 

the Administrative Assessment of Civil Penalties and the Revocation or Suspension 

of Permits, 40 CFR Part 22. The Complainant is the Director, Waste Management 

Division, Region V, United States Environmental Protection Agency (U.S. EPA). 

The Respondent is Ekco Housewares, Inc., P.O. Box 560, Massillon, Ohio 44646. 

This Complaint is based on information obtained by the U.S. EPA, including a 

compliance inspection conducted by the Ohio Environmental Protection Agency 

(OEPA) on July 20, 1984. At the time of the inspection, violations of appli-

cable State and Federal regulations were identified. 

Pursuant to 42 U.S.C. §6928(a)(1), and based on the information cited above, 

it has been determined that Ekco Housewares, Inc., has violated 40 CFR 270.10(a); 

40 CFR 265.90, 91, 92, 93 and 94; 40 CFR 265.140; 40 CFR 265.142, 143, 144, 145, 

146, and 147; and 40 CFR 265.112, and parallel Ohio Administrative Code (OAC) 

regulations OAC 3745-50-40(a); OAC 3745-65-90, 91, 92, 93, and 94; OAC 3745-66-40, 

42, 43, 44, 45, 46, and 47; and OAC 3745-66-12 • 
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JURISDICTION 

~ Jurisdiction for this action is conferred upon U.S. EPA by Sections 2002(a)(l), 

3006(b), and 3008 of RCRA, 42 U.S.C. §6912(a)(1), §6926(b), and §6928 

• 

respectively. 

From July 15, 1983, until January 31, 1986, the State of Ohio had Phase I 

interim authorization pursuant to Section 3006 of RCRA, 42 U.S.C. §6926, to 

administer a hazardous waste program in lieu of the Federal program. This 

authorization allowed either the State or U.S. EPA to enforce Ohio hazardous 

waste statutes and regulations, where applicable, in lieu of Federal statutes. 

U.S. EPA retained authority in matters related to the issuance of final 

RCRA Permits during this period. Accordingly, this Complaint and Compliance 

Order seeks to enforce both Federal and State regulations as applicable. 

FINDINGS OF VIOLATION 

This determination of violation is based on the following: 

1. Respondent, Ekco Housewares, Inc., is a person defined by Section 1004(15) 

·of RCRA, 42 U.S.C. §6903(15) and OAC 3745-50-10(A)(2)(62), who owns and operates 

a facility at 359 State Avenue Extension, N.W., Massillon, Ohio 44646 that 

generates and stores hazardous waste. 

2. Section 3010(a) of RCRA, 42 u.s.c. §6930(a), requires any person who generates 

or transports hazardous waste, or owns or operates a facility for the treatment, 

storage, or disposal of hazardous waste, to notify U.S. EPA of such activity 

within 90 days of the promulgation of regulations under Section 3001 of RCRA. 

Section 3010 of RCRA also provides that no hazardous waste subject to regulations 

may be transported, treated, stored or disposed of unless the required notifi­

cation has been given • 
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3. U.S. EPA first published regulations concerning the generation, 

transportation, treatment, storage or disposal of hazardous waste on May 19, 

1980. These regulations are codified at 40 CFR Parts 260 through 265. 

Notification to u.s. EPA of hazardous waste activity was required in most 

instances no later than August 18, 1980. 

4. Section 3005(a) of RCRA requires U.S. EPA to publish regulations requiring 

each person owning or operating a hazardous waste treatment, storage, or disposal 

facility to obtain a RCRA Permit. Such regulations were published on May 19, 

1980, and are codified at 40 CFR Parts 270 and 271 (formerly Parts 122 and 123). 

The regulations require that persons who treat, store, or dispose of hazardous 

waste submit Part A of the permit application in most instances no later than 

November 19, 1980. 

5. Section 3005(e) of RCRA provides that an owner or operator of a facility 

shall be treated as having been issued a permit pending final administrative 

disposition on the permit application provided that: (1) the facility was in 

existence on November 19, 1980; (2) the requirements of Section 3010(a) of 

RCRA concerning notification of hazardous waste activity have been complied 

with; and (3) an application for a permit has been made. This statutory 

authority to operate is known as interim status. U.S. EPA regulations imple­

menting these provisions are found at 40 CFR Part 270. 

6. The Respondent, Ekco Housewares, Inc., owns and operates a facility at 359 

State Avenue Extension N.W., Massillon, Ohio. The Respondent is a foreign 

corporation whose registered agent is Prentice-Hall Corporation System, Inc., 

Huntington Building, Cleveland, Ohio 44115 • 
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7. On August 18, 1980, Respondent filed a notification of hazardous waste 

~ activity for this facility with U.S. EPA pursuant to Section 3010 of RCRA. 

• 

Respondent failed to submit Part A of their permit application to treat, store 

and dispose of hazardous waste by November 19, 1980, as required by 40 CFR 270.10 

(a) and Section 3005 of RCRA thereby failing to qualify for interim status. 

8. The Respondent stores spent halogenated solvents used in degreasing and waste 

that is E.P. toxic for cadmium. These wastes have been identified and listed 

as hazardous wastes under Section 3001 of the Act (U.S. EPA Hazardous Waste Nos. 

FOOl and 0006). The storage of hazardous waste was done without a permit 

and without having achieved interim status, in violation of Section 3005(a) of 

RCRA. Interim status was not achieved because the Respondent failed to submit 

Part A of the application for a permit by November 19, 1980, as required by 

40 CFR.270.10 and Section 3005 of RCRA. 

9. On July 20, 1984, OEPA conducted a RCRA inspection of Respondent's facility 

and observed several Ohio hazardous waste generator regulations violations. As 

documented in a January 7, 1985, OEPA letter to the Respondent, these violations 

have been resolved and this facility now appears to be in general compliance 

with the applicable Ohio hazardous waste generator regulations, Ohio Administrative 

Code (OAC) 3745-50 through 3745-52. 

10. The August 1, 1984, OEPA cover letter which accompanied a copy of the July 20, 

1984, RCRA inspection form, stated the following: 

a. Analysis has confirmed that a number of volatile organic compounds 

including 1,1,1,trichloroethane (TCA) and trichloroethylene (TCE) have 

been introduced into the groundwater aquifer from an unknown source 

or sources • 
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b. Ekco Housewares, Inc., has used either TCA or TCE in degreasing 

~ operations for at least the past 20 years. 

• 

c. Solvent contaminated water generated primarily from condensation 

within the degreaser unit has been physically segregated and 

discharged via storm sewers to the on-site surface lagoon since at 

least 1979. 

d. Pending clarification by the OEPA, this surface lagoon may be 

considered a hazardous waste surface impoundment because of the 

discharge of listed hazardous waste to the lagoon and the subsequent 

storage of the hazardous waste within the lagoon. 

11. An August 22, 1984, OEPA letter to the Respondent documented the following 

issues during a meeting conducted at the OEPA Northeast District Office on 

August 10, 1984: 

a. Three potential sources of the groundwater contamination exist as 

identified by sampling conducted by the Respondent: the north tank 

farm, the west tank farm, and the lagoon; 

b. Since listed hazardous waste has been placed in the Respondent's 

lagoon since the effective date of RCRA, the lagoon is classified 

as a hazardous waste surface impoundment; 

c. A RCRA closure of the surface impoundment will be necessary; and 

d. A thorough hydrogeolgical study of the immediate area should be 

conducted expediently to identify the specific source or sources 

of the contamination and the extent of contamination • 
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12. A January 7, 1985, OEPA letter to the Respondent documented the 

~ following issues discussed during a meeting conducted at OEPA, Northeast 

District Office on December 5, 1984: 

• 

a. Leakage from the Respondent's on-site surface impoundment may 

also be responsible for the identified groundwater contamination, 

the elimination of all contaminant sources appears imperative to abate 

further contamination; 

b. The surface impoundment should be closed per RCRA closure standards 

and a RCRA closure plan addressing the requirements of the Closure 

Performance Standard (OAC 3745-66-11) for the surface impoundment 

must be submitted to the OEPA. 

13. An April 23, 1985, OEPA letter to the Respondent in reply to the Respondent's 

February 19, 1985, letter regarding groundwater contamination at their facility, 

addressed the following issues: 

a. One of the potential groundwater contamination sources at the Ekco 

facility is the possible seepage of spent solvents from the on-site 

lagoon. Sediment samples collected from the lagoon by the Respondent 

on May 22, 1984, contained approximately 20 mg/kg of Volatile Organic 

Compounds (VOC's); 

b. Hazardous substances have been released to the environment, and the 

Comprehensive Environmental Response, Compensation and Liability Act 

(CERCLA) requires notification to the U.S. EPA of hazardous substance 

releases; 
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c. A remedial approach should be enacted that will eliminate the migration 

~ of contaminants to the aquifer; 

• 

d. As detailed in the Respondent's February 19, 1985, letter, water from 

the lagoon will be treated via the proposed air stripping unit; and 

e. Upstream and downstream samples from Newman Creek should be collected 

and analyzed for VOC's at monthly intervals to ensure that leaching 

from the lagoon to the stream is not occurring. 

14. A July 11, 1985, OEPA letter to the Respondent which summarized issues 

addressed during a June 11, 1985, meeting stated that the Respondent has 

agreed to collect soil samples from the surface impoundment and analyze them 

for at least VOC's. Also, it is stated in this letter that due to termination 

of discharge to the impoundment and infiltration, the surface impoundment is now 

dry. 

15. A February 28, 1986, OEPA letter to the Respondent informed the Respondent 

of the following: 

a. Soil cores were collected from the surface impoundment on July 1, 1985, 

and analyzed by the Respondent for Volatile Organic Compounds (VOC) and 

metals {both total and E.P. Toxicity analyses); 

b. The results of these analyses indicated the presence of VOC's ranging 

from 14 to 71 mg/kg; 

c. Two of the five soil samples exhibited characteristics of E.P. 

Toxicity with concentrations of cadmium exceeding 1 ppm (1.8 ppm and 2.0 

ppm); 
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d. These results indicated that the surface impoundment contains wastes 

that are hazardous as defined by the Ohio Administrative Code (OAC) 

3745-51-24; 

e. The storage of hazardous waste in a surface impoundment without 

a State hazardous waste permit is in violation of the Ohio Revised 

Code (ORC) 3735.02; and 

f. Due to the serious nature of the violations, at Ekco Housewares, 

Inc., is classified as a High Priority Violator. 

16. A record review conducted by the U.S. EPA, indicated that the Respondent 

does not have financial assurance for its surface impoundment, a hazardous waste 

facility, in violation of 40 CFR 265.140 and OAC 3745-66-40. 

17. Respondent is in violation of the regulations adopted under the Resource 

Conservation and Recovery Act in the following areas: 

a. Respondent failed to submit a Part A permit application, as set 

forth in Finding 15, in violation of ORC 3735.02 and 40 CFR 270.10(a); 

b. Respondent failed to comply with the groundwater monitoring requirements 

in violation of OAC 3745-65-90, 91, 92, 93 and 94 and 40 CFR 265.90, 

91, 92, 93 and 94; 

c. Respondent failed to comply with the closure plan requirements as 

set forth in Finding 12, in violation of OAC 3745-66-12 and 40 CFR 

265.112; and 

d. Respondent failed to comply with the financial assurance requirement 

~ as set forth in Finding 16, in violation of OAC 3745-66-40 and 40 CFR 

265.140. 
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COMPLIANCE ORDER 

~ Respondent having been initially determined to be in violation of the above cited 

rules and regulations, the following Compliance Order pursuant to Section 3008 of 

RCRA, 42 U.S.C. §6928, is entered: 

• 

A. Respondent shall immediately upon this Order becoming final cease all 

treatment, storage or disposal of any hazardous waste except such treatment, 

storage or disposal as shall be in compliance with the Standards for Hazardous 

Waste Treatment, Storage, and Disposal Facilities except as provided for in 

Paragraph B below. 

B. The Respondent shall, within thirty (30) days of this Order becoming final, 

achieve compliance with the following requirements: 

1. Submit to U.S. EPA a closure plan for the surface impoundment 

prepared in accordance with the standards for such plans contained 

in 40 CFR 265.111 through 265.120. The closure plan shall include 

but not be limited to a sampling and analysis plan to determine the 

extent of hazardous waste in the surface impoundment and in the 

underlying and surrounding soils. The plan shall also provide for 

the treatment and/or removal and proper disposal of all hazardous 

waste in the surface impoundment including all contaminated soils 

and/or groundwater. The U.S. EPA will review this closure plan and 

either approve, disapprove or modify the plan. 

2. Upon approval of the closure plan by the u.s. EPA, the Respondent 

shall immediately initiate and complete the activities in the plan in 

accordance with the schedule contained therein • 
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3. Develop and submit: (a) a groundwater monitoring program pursuant to 

40 CFR 265.90; {b) a schedule for the installation and operation of a 

groundwater monitoring program pursuant to 40 CFR 265.91; (c) a 

schedule implementing an adequate groundwater sampling and analysis 

plan pursuant to 40 CFR 265.92; and (d) a schedule for complying 

with the recordkeeping and reporting requirements of 40 CFR 265.94. 

The U.S. EPA will review this groundwater monitoring program and 

either approve or modify the plan. 

4. Upon approval of the groundwater monitoring program by U.S. EPA, the 

Respondent shall immediately initiate and complete the activities in 

the program in accordance with the schedules contained therein. 

5. Comply with the financial responsibility requirements for closure 

until closure has been certified, pursuant to 40 CFR 264.140 though 

151. 

~. Respondent shall notify U.S. EPA in writing upon achieving compliance with 

this Order and any part thereof. This notification shall be submitted no later 

than the time stipulated above to the U.S. EPA, Region V, Waste Management 

Division, 230 South Dearborn Street, Chicago, Illinois 60604. Attention: 

Mr. Walter Nied, RCRA Enforcement Section. 

A copy of these documents and all correspondence with U.S. EPA regarding this 

Order shall also be submitted to Mr. Edward Kitchen, Ohio Environmental Protection 

Agency, P.O. Box 1049, Columbus, Ohio 43266-1049. 

Notwithstanding any other provision of this Order, an enforcement action may be 

brought pursuant to Section 7003 of RCRA or other statutory authority where the 

handling, storage, treatment, transportation, or disposal of solid or hazardous 



- 11 -

waste at this facility may present an imminent and substantial endangerment to 

~ human health or the environment. 

• 

PROPOSED CIVIL PENALTY 

In view of the above determination and in consideration of the seriousness of 

the violations cited herein, the potential harm to human health and the environ­

ment, the continuing nature of the violations, and the ability of the Respondent 

to pay penalties, the Complainant proposes to assess a civil penalty in the amount 

of SEVENTY-NINE THOUSAND TWO HUNDRED FIFTY-FIVE DOLLARS ($79,255) against the 

Respondent, Ekco Housewares, Inc., pursuant to Sections 3008(c) and 3008(g) of 

RCRA, 42 U.S.C. §6928. Payment shall be made by certified or cashier•s check 

payable to the Treasurer of the United States and shall be mailed to U.S. EPA, 

Regfon V, P.O. Box 70753, Chicago, Illinois 60673. Copies of the transmittal of 

the p.ayment should be sent to both the Regional Hearing Clerk, Planning and 

Management Division, and the Solid Waste and Emergency Response Branch Secretary, 

Office of Regional Counsel, U.S. EPA, 230 South Dearborn Street, Chicago, Illinois 

60604. 

Failure to comply with any requirements of the Order shall subject the above­

named Respondent to liability for a civil penalty of up to TWENTY-FIVE THOUSAND 

DOLLARS ($25,000) for each day of continued noncompliance with the deadlines 

contained in this Order. U.S. EPA is authorized to assess such penalties 

pursuant to RCRA Section 3008(c). 

NOTICE OF OPPORTUNITY FOR HEARING 

The above-named Respondent has the right to request a hearing to contest any 

material factual allegation set forth in the Complaint and Compliance Order or 

the appropriateness of any proposed compliance schedule or penalty. Unless said 

/ 
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Respondent has requested in writing a hearing not later than thirty (30) days 

~ from the date this Complaint is served, Respondent may be found in default of 

the above Complaint and Compliance Order. 

• 

To avoid a finding of default by the Regional Administrator you must file a 

written answer to this Complaint with the Regional Hearing Clerk, Planning and 

Management Division, U.S. EPA Region V, 230 South Dearborn Street, Chicago, 

Illinois 60604, within thirty (30) days of receipt of this notice. A copy 

of your answer and any subsequent documents filed in this action should be 

sent to Johnathan McPhee, Assistant Regional Counsel, at the same address. 

Failure to answer within thirty days of receipt of this Complaint may result in 

a finding by the Regional Administrator that the entire amount of penalty 

sought in the Complaint is due and payable and subject to the interest and 

penalty provisions contained in the Federal Claims Collection Act of 1966, 31 

U.S.C. §§3701 et ~· 

Your answer should clearly and directly admit, deny, or explain each of the 

factual allegations of which Respondent has knowledge. Said answer should 

contain (1) a definite statement of the facts which constitute the grounds of 

defense, and (2) a concise statement of the facts which Respondent intends to 

place at issue in the hearing. The denial of any material fact, or the raising 

of any affirmative defense, shall be construed as a request for a hearing. 

The Consolidated Rules of Practice Governing the Administrative Assessment of 

Civil Penalties and the Revocation or Suspension of Permits, 40 CFR Part 22, 

are applicable to this administrative action. A copy of these Rules is 

enclosed with this Complaint • 
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SETTLEMENT CONFERENCE 

• 
~ Whether or not Respondent requests a hearing, Respondent may confer informally 

with U.S. EPA concerning: (1) whether the alleged violations in fact occurred 

as set forth above; (2) the appropriateness of the compliance schedule; and 

(3) the appropriateness of any proposed penalty in relation to the size of 

• 

Respondent's business, the gravity of the violations, and the effect of the 

proposed penalty on Respondent's ability to continue in business. 

Respondent may request an informal settlement conference at any time by 

contacting this office. Any such request, however, will not affect either the 

thirty-day time limit for responding to this Complaint or the thirty-day time 

limit for requesting a formal hearing on the violations alleged herein • 

. 
U.S. EPA encourages all parties to pursue the possibilities of settlement 

throuyh informal conferences. A request for an informal conference should be 

made in writing to Walter Nied, RCRA Enforcement Section (SHE-12), at the address 

cited above, or by calling him at (312) 886-0992. 

Dated this __ 0_-----__ ,Y£-____ day of _ __:;A_.:,.~_tf._;v:(_':?-_n_;../e_~-----' 1986. 

or 

Protection Agency 
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CERTIFICATE OF SERVICE • 
I hereby certify that I have caused a copy of the foregoing Complaint to be 

served upon the persons designated below, on the date below, by causing said 

copies to be deposited in the U.S. Mail, First Class and certified-return 

receipt requested, postage prepaid, at Chicago, Illinois, in envelopes addressed 

to: 

Prentice-Hall Corporation System, Inc. 
Registered Agent for 
Ekco Housewares, Inc. 
Huntington Building 
Cleveland, Ohio 44115 

and 

Thomas J. Shingleton, Plant Manager 
Ekco Housewares, Inc. 
P.O. Box 560 
Massillon, Ohio 44648-0560 

I have further caused the original of the Complaint and this Certificate of 

Service to be served in the Office of the Regional Hearing Clerk located in 

the Planning and Management Division, U.S. EPA, Region V, 230 South Dearborn 

Street, Chicago, Illinois 60604, on the date below. 

These are said persons' last known addresses to the subscriber. 

Dated this -----~-- day of -----'-M---'-~----·'1_..1...=;. ___ , 1986. 

Seer 
u.s . 

. ·. 
( . 

• 
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EkCO HOUSEWARES INC. 

THE ECONOMIC BENEFIT OF A 43 MONTH DELAY 
AS OF THE PENALTY PAYMENT DATE, 61 MONTHS 
AFTER THE INITIAL DATE OF NONCOMPLIANCE 

• 

$ 15275 
:::::::::::::::::;;;:;:;::;:;;::;;;:-.::::: 

->->->->-> THE ECONOMIC SAVINGS CALCULATION ABOVE <-<-<-<-<-<­
USED THE FOLLOWING VARIABLES: 

USER SPECIFIED VALUES 

1. CASE NAME= EKCO HOUSEWARES INC. 
2. INITIAL CAPITAL INVESTMENT = 
3. ONE-TIME NONDEPRECIABLE EXPENDITURE =$ 

<TAX DEDUCTIBLE EXPENSE) 
4. ANNUAL O&M EXPENSE= $ 

5. FIRST MONTH OF NONCOMPLIANCE~ 
6. COMPLIANCE DATE= 
7. PENALTY PAYMENT DATE= 

8. USEFUL LIFE OF POLLUTION CONTROL EQUIPMENT -
9. INVESTMENT TAX CREDIT RATE -

10. MARGINAL INCOME TAX RATE -
11. ANNUAL INFLATION RATE~ 
12. DISCOUNT RATE -
13. AMOUNT OF LOW INTEREST FINANCING 

l 

$ 0 
27200 1981 DOLLARS 

$ 

1026 1982 DOLLARS 
11' 1981 
6, 19(:-)5 

12, 1986 

15 YE~~RS 
10.00 ~/, 

~j()rl t)l) ,.~ 

:l8. E;~1 'Y~ 

0 
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HISTORY 
01/31/86 

OPERATION 
01/31/86 

statement. 
He submitted the following partial estimates dated JAN 30 1986: 
ProJected annual sales are $ 200,000,000. 
He stated that sales for the 6 months ended Dec 31 1985 were even 

compared to the same period last year. Profit for the period was even 

+JOSEPH DUNBECK, PRES KENNETH PETRINE, SEC 
DONALD J. HALBE, TREAS JAMES OSEBOLD, ASST TREAS 
DIRECTOR(S): The officers identified by (+) and 7 others. 

Incorporated Delaware Aug 24 1984. Authorized capital consists 
of 1,500,000 shares common stock, $.01 par value and 100,000 shares 
preferred stock, $1 par value. 

Business started Sep 1984 by officers. 
90% of capital stock is owned by Fulcrum Partnership Ltd. 10% of 

capital stock is owned by 35 stockholders. 
DUNBECK. Appears as president. 
PETRINE. Appears as secretary. 
HALBE. Appears as treasurer. 
OSEBOLD. Appears as assistant treasurer. 
INDIRECT SUBSIDIARIES: 
E-Z Por Corporation, Wheeling, IL. Manufactures plain 

foilware, plastic kitchenware and sanitary paper products. 
Group Inc. guarantees liabilities. 

a 1 Uftl i l"1Um 

The Eke•:• 

Ekco Canada Inc., Toronto, Canada. 
metal utensils, bakeware and cookware. 
1 i ab i 1 it i es. 

Manufactures kitchen cutlery, 
The Ekco Group Inc. guarantees 

Subsidiary of Fulcrum Partnership Ltd, New York, NY started 1981 
which operates as a management investment firm. Parent company owns 
90% of capital stock. Parent company has no other subsidiaries. 
Intercompany relations: Undetermined. 

As noted, this company is a subsidiary of Fulcrum Partnership 
Ltd., DUNS #12-250-8773, and reference is made to that report for 
background information on the parent company and its management. 

Through subsidiaries <one direct and two indirect) manufactures 
kitchen cutlery, metal utensils, bakeware and cookware, plain aluminum 
foilware, plastic kitchenware and sanitary paper products. 
Sells on 2% 30 net 31 day terms. Has 2,500+ accounts. Sells to 
commercial concerns. Territory :United States and International 
<Expot~ts 5-101-). 
Season peaks Sep-Nov. Business slow Jan-Mar. 

EMPLOYEES: 1,800 including officers. 200 employed here. 
Employee number does not vary with seasons. 

FACILITIES: Rents 200,000 sq. ft. in 1 story brick building in 
good condition. Premises neat. 

LOCATION: Industrial section on well traveled street. 
SUBSIDIARIES: Has one wholly-owned subsidiary: Ekco Housewares 

Inc., Franklin Park, IL, originally started 1888, present control 
succeeded 1984. Manufactures kitchen cutlery, metal utensils, 
bakeware and cookware. 
07-18(995 /38) 08106 122508773 002 H 

~ FULL DISPLAY COMPLETE41t 



• 
DUNS: 11-820-3900 

EKCO GROUP INC, THE 
<SUBSIDIARY OF FULCRUM 
PARTNERSHIP LTD, NEW YORK, 
NY> 

9234 W BELMONT AVE 
AND BRANCHCES> OR DIVISION<S> 
FRANKLIN PARK IL 60131 

TEL: 312 678-8600 

DATE PRINTED 
.JUL 18 1986 

MFG KITCHEN 
CUTLERY, METAL 
UTENSILS, BAKEWARE 
& COOKWARE, 
ALUMINUM FOILWARE, 
PLASTIC 
KITCHENWARE & 
SANITARY PAPER 
PRODUCTS 

SIC NOS. 
34 21 34 69 33 53 
30 79 26 47 

CHIEF EXECUTIVE: JOSEPH DUNBECK, PRES 

SUMMARY 
RATING 

STARTED 1984 
PAYMENTS SEE BELOW 
SALES $200,000,000 

<PROJ) 
EMPLOYS 1,800(200 HERE> 
HISTORY INCOMPLETE 
TREND STEADY 

SPECIAL 
EVENTS 
01/31/86 Effective Dec 4 1985, Joseph Dunbeck became president. 

PAYMENTS (Amounts may be rounded to nearest figure in prescribed ranges) 
REPORTED PAYING HIGH NOW PAST SELLING LAST SALE 

06/86 
05/86 

04/86 

02/86 
01/86 

08/85 

, 
FINANCE 
01/31/86 

RECORD CREDIT OWES DUE TERMS WITHIN 

Ppt 
Ppt 
Slow 30 
Ppt 
Ppt 
Ppt-Slc•w 90 
Sl•::.W 90-120 
(008) 
Ppt 
Ppt 
(011) 
Disc 
Ppt 
Ppt 
Ppt 
(016) 

10000 
1000 

50 
250 

50 
250 
500 

50 
50 

2500 
400000 

15000 
15000 
10000 

-0-
-0-
-0-
-0-
-0-

50 
250 
-0-
-0-
-0-

2500 
300000 

15000 
15000 

-0-

-0-
-0-
--0-
-0-
-0-

50 
250 
-0-
-0-
-0-
-0-
--0-
-o-
-0-
-0-

N30 
N30 

N30 

N30 

1/2 10 N30 
Spec ag~"'eemer·.t 

1 10 N30 
N30 

4-5 iYios 
E~-3 Mos 

6-12 M1.:.s 
1 Mo 

2-3 M•:•s 

6-12 Mc•s 
6-12 Mc•s 
2-3 Mos 

200000 200000 -0- N30 2-3 Mos 
Payment experiences reflect how bills are met in relation to the 

terms granted. In some instances payment beyond terms can be the 
result of disputes over merchandise, skipped invoices etc. 

On JAN 30 1986 James Osebold, asst treasurer, declined financial 



' EKCD HOUSEWARES INC. AUGUST 22 1986 

A. PRESENT VALUE COST OF PURCHASING THE INITIAL 
POLLUTION CONTROL EQUIPMENT ON TIME AND 
OPERATING IT THROUGHOUT ITS USEFUL LIFE S 30481 

B. PRESENT VALUE COST OF ON-TIME PURCHASE AND 
OPERATION OF INITIAL POLLUTION CONTROL 
EQUIPMENT PLUS ALL FUTURE REPLACEMENTS $ 31051 

C. PRESENT VALUE COST OF DELAYED PURCHASE AND 
OPERATION OF POLLUTION CONTROL EQUIPMENT 
PLUS ALL FUTURE REPLACEMENTS 

D. ECONOMIC BENEFIT OF A 43 MONTH DELAY 
AS OF INITIAL DATE OF NONCOMPLIANCE 
<EQUALS B MINUS C) 

E. THE ECONOMIC BENEFIT OF A 43 MONTH DELAY 
AS OF THE PENALTY PAYMENT DATE, 61 MONTHS 
AFTER THE INITIAL DATE OF NONCOMPLIANCE 

$ 

$ 

:l9575 

11376 

27180 
==:.-======== 

->->->->-> THE ECONOMIC SAVINGS CALCULATION ABOVE <-<-<-<-<-<­
USED THE FOLLOWING VARIABLES: 

USER SPECIFIED VALUES 

1. CASE NAME= EKCO HOUSEWARES INC. 
2. INITIAL CAPITAL INVESTMENT = 
3. ONE-TIME NONDEPRECIABLE EXPENDITURE =$ 

<EXPENSE IS NOT TAX DEDUCTIBLE) 
4. ANNUAL O&M EXPENSE= $ 

5. FIRST MONTH OF NONCOMPLIANCE= 
b. COMPLIANCE DATE= 
7. PENALTY PAYMENT DATE= 

STANDAFW V(.~LUES 

8. USEFUL LIFE OF POLLUTION CONTROL EQUIPMENT -
9. INVESTMENT TAX CREDIT RATE -

10. MARGINAL INCOME TAX RATE = 
11. ANNUAL INFLATION RATE= 
12. DISCOUNT RATE -
13. AMOUNT OF LOW INTEREST FINANCING = 

• • 

$ 0 
27200 1981 DOLLARS 

$ 

1026 1982 DOLLARS 
11' 1981 
6, 1985 

12, 1986 

15 YE~~RE-l 

10.00 ';1. 

50.00 1-
4.50 y. 

18. 6':3 ~~ 
() 
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EKCO HOUSEWARES INC. AUGUST ;;:::;;:: 1 985 

THE ECONOMIC BENEFIT OF A 43 MONTH DELAY 
AS OF THE PENALTY PAYMENT DATE, 61 MONTHS 
AFTER THE INITIAL DATE OF NONCOMPLIANCE $ 15275 

===:-.:::;:::::::.::::.:::::: 

->->->->-> THE ECONOMIC SAVINGS CALCULATION ABOVE <-<-<-<-<-<­
USED THE FOLLOWING VARIABLES: 

USER SPECIFIED VALUES 

1. CASE NAME== EKCO HOUSEWARES INC. 
2. INITIAL CAPITAL INVESTMENT = $ (l 

3. ONE-TIME NONDEPRECIABLE EXPENDITURE ==$ 27200 l98l. DCJLUH~£-3 

<TAX DEDUCTIBLE EXPENSE> 
4. ANNUAL O&M EXPENSE== 

'*' 1 o;::~5 1982 DDL..u:.)RS 
5. FIRST MONTH OF NONCOMPLIANCE= 11' 1':181 
6. COMPLIANCE DATE= 6, 1'385 
7. PENALTY PAYMENT DATE= 12, 1.986 

ST~)NDARD W~L.UES 

8. USEFUL LIFE OF POLLUTION CONTROL EQUIPMENT = 15 YEf.:.)RS 
9. INVESTMENT TAX CREDIT RATE = :l o. 00 1-

10. MARGINAL INCOME TAX RATE - 50. (l(l i'~ 

11. ANNUAL INFLATION RATE= 4. ~so 't. 
12. DISCOUNT RATE - :1.8 .. E/3 ~1. 

13. RMOUNT OF LOW INTEREST FINRNCING $ 0 



r 1:.1\L.U nUU:lt:WHI'It.:J ! i~L. • HUl:iU~ i i::C: l ':illb 

A. PRESENT VALUE COST OF PURCHASING THE INITIAL 
POLLUTION CONTROL EQUIPMENT ON TIME AND 
OPERATING IT THROUGHOUT ITS USEFUL LIFE $ 30481 

~RESENT VALUE COST OF ON-TIME PURCH~E AND 
OPERATION OF INITIAL POLLUTION CONTROL 

c. 

D. 

E. 

EQUIPMENT PLUS ALL FUTURE REPLACEMENTS $ 31051 

PRESENT VALUE COST OF DELAYED PURCHASE AND 
OPERATION OF POLLUTION CONTROL EQUIPMENT 
PLUS ALL FUTURE REPLACEMENTS 19676 

ECONOMIC BENEFIT OF A 43 MONTH DELAY 
AS OF INITIAL DATE OF NONCOMPLIANCE 
iEQUALS B MINUS C> $ 11376 

THE ECONOMIC BENEFIT OF A 43 MONTH DELAY 
AS OF THE PENALTY PAYMENT DATE, 61 MONTHS 
AFTER THE INITIAL DATE OF NONCOMPLIANCE $ 27180 

-----------------

->->~>->-> THE ECONOMIC SAVINGS CALCULATION ABOVE <-<-<-<-<-<­
USED THE FOLLOWING VARIABLES: 

USER SPECIFIED VALUES 

1. CASE NAME= EKCO HOUSEWARES INC. 
2. INITIAL CAPITAL INVESTMENT = 
3. ONE-TIME NONDEPRECIABLE EXPENDITURE =$ 

!EXPENSE IS NOT TAX DE~JCTIBLEl 
4. ANNUAL O&M EXPENSE= $ 

5. FIRST MONTH OF NONCOMPLIANCE= 
6. COMPLIANCE DATE= 
7. PENALTY PAYMENT DATE= 

STANDARD VALUES 

$ 0 
27200 1981 DOLLARS 

1026 1982 DOLLARS 
11, 1981 
6, 1985 

12, 1986 

8. USEFUL LIFE OF POLLUTION CONTROL EQUIPMENT = 15 YEARS 
10.00 " 
50.00 " 

9. INVESTMENT TAX CREDIT RATE = 
10. MARGINAL INCOME TAX RATE = 
11. ANNUAL INFLATION RATE= 
12. DISCOUNT RATE = 
13. AMOUNT OF LOW INTEREST FINANCING = 

2 

$ 

4.50" 
18.6'3 " 
0 

I 

• 



• 

I 

• 
1. CASE NAME= EKCO HOUSEWARES INC. 

2. INITIAL CAPITAL INVESTMENT = 

3. ONE-TIME NONDEPRECIABLE EXPENDITURE =S 

<TAX DEDUCTIBLE ·EXPENSE) 

4. ANNUAL O&M EXPENSE= s 

5. FIRST MONTH OF NONCOMPLIANCE= 

6. COMPLIANCE DATE= 

7. PENALTY PAYMENT DATE= 

STANDARD VALUES 

• 

8. USEFUL LIFE OF POLLUTION CONTROL EOUIPMENT = 

9. INVESTMENT TAX CREDIT RATE = 

10. MARGINAL INCOME TAX RATE = 

11. ANNUAL INFLATION RATE= 

12. DISCOUNT RATE = 

13. AMOUNT OF LOW INTEREST FINANCING = 

1 

s 0 

27200 1981 DOLLARS 

1026 1982 DOLLARS 

11, 1981 

6, 1985 

12, 1986 

15 YEARS 

10.00 % 

50.00 % 

4.50 % 

18.69 % 

0 



EKCO HOUSEWARES INC. 

- A. PRESENT VALUE COST OF PURCHASING THE INITIAL 

POLLUTION CONTROL EQUIPMENT ON TIME AND 

OPERATING IT THROUGHOUT ITS USEFUL LIFE 

• 

B. PRESENT VALUE COST OF ON-TIME PURCHASE AND 

OPERATION OF INITIAL POLLUTION CONTROL 

EQUIPMENT PLUS ALL FUTURE REPLACEMENTS 

C. PRESENT VALUE COST OF DELAYED PURCHASE AND 

OPERATION OF POLLUTION CONTROL EQUIPMENT 

PLUS ALL FUTURE REPLACEMENTS 

D. ECONOMIC BENEFIT OF A 43 MONTH DELAY 

AS OF INITIAL DATE OF NONCOMPLIANCE 

<EQUALS B MINUS C) 

E. THE ECONOMIC BENEFIT OF A 43 MONTH DELAY 

AS OF THE PENALTY PAYMENT DATE~ 61 MONTHS 

AFTER THE INITIAL DATE OF NONCOMPLIANCE 

AUGUST 22 1986 

30481 

s 31051 

s 19676 

s 11376 

s 27180 

========= 

->->->->-> THE ECONOMIC SAVINGS CALCULATION ABOVE <-<-<-<-<-<­

USED THE FOLLOWING VARIABLES: 

• 



t 

USER SPECIFIED~ALUES 

1. CASE NAME= EKCO HOUSEWARES INC. 

2. INITIAL CAPITAL INVESTMENT = 

3. ONE-TIME NONDEPRECIABLE EXPENDITURE =S 

<EXPENSE IS NOT TAX DEDUCTIBLE> 

4. ANNUAL O&M EXPENSE= s 

5. FIRST MONTH OF NONCOMPLIANCE= 

6. COMPLIANCE DATE= 

7. PENALTY PAYMENT DATE= 

STANDARD VALUES 

• 

8. USEFUL LIFE OF POLLUTION CONTROL EQUIPMENT = 

9. INVESTMENT TAX CREDIT RATE = 

10. MARGINAL INCOME TAX RATE = 

11. ANNUAL INFLATION RATE= 

12. DISCOUNT RATE = 

13. AMOUNT OF LOW INTEREST FINANCING = 

2 

s 0 

27200 1981 DOLLARS 

s 

1026 1982 DOLLARS 

11~ 1981 

6~ 1985 

12. 1986 

15 YEARS 

10.00 % 

50.00 % 

4.50 % 

18.69 % 

0 



EKCO HOUSEWARES INC. 

THE ECONOMIC BENEFIT OF A 43 MONTH DELAY 
AS OF iHE PENALTY PAYMENT DATE, 61 MONTHS 
AFTER THE INITIAL DATE OF NONCOMPLIANCE 

AUGUST 22 1986 

$ 15275 
---------------

->->->->-> THE ECONOMIC SAVINGS CALCULATION ABOVE <-<-<-<-<-<­
USED THE FOLLOWING VARIABLES: 

USER SPECIFIED VALUES 

1. CASE NAME= EKCO HOUSEWARES INC. 
2. INITIAL CAPITAL INVESTMENT = $ 
3. ONE-TIME NONDEPRECIABLE EXPENDITURE =$ 27200 

!TAX DEDUCTIBLE EXPENSE! 
4. ANNUAL O&M EXPENSE= $ 1026 
5. FIRST MONTH OF NONCOMPLIANCE= 11, 
6. COMPLIANCE DATE= 6, 
7. PENALTY PAYMENT DATE= 12, 

STANDARD VALUES 

8. USEFUL LIFE OF POLLUTION CONTROL EQUIPMENT = 
9. INVESTMENT TAX CREDIT RATE = 

10. MARGINAL INCOME TAX RATE = 
11. ANNUAL INFLATION RATE= 
12. DISCOUNT RATE = 
13. AMOUNT OF LOW INTEREST FINANCING = $ 

0 
1981 DOLLARS 

1'382 DOLLARS 
1981 
1985 
1986 

15 YEARS 
10.00 11. 

50.00 '/. 
4.50 '/. 

18.6'3 " 
0 

• < 

• 



DUNS: 04-520-5424 
P~ERICAN HOME PRODUCTS CORP 
~KCO HOUSEWARES CO DIV 

BOX 5E.O 
MASSILLON OH 44648 
359 STATE ST EXT N W 
MASSILLON OH 44646 

TEL: 216 832-5026 

DATE PRINTED 
JUL 18 1986 

MFG ALUMINUM & 
STEEL COOKW~~RE 
SIC NO. 
33 61 

SPECIAL EVENTS 

RATING NQ 

05/12/86 On May 12 1986 management confirmed that American Home Products 
Corporation sold its operations at captioned address as of Sep 7 1984 
to Ecko Group Inc, Franklin Park, IL. 

07-18(212 /4) 012 

FULL DISPLAY COMPLETE 
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~ FACILITIES: Owns preMises in 35 story office building in good 

• 

condition. PreMises neat. 
LOCATION: Central business section on Main street. Executive 

office is on the 31st floor. 
BRANCHES: Prescription Drug Divisions: Wyeth Laboratories, 

Ayerst Laboratories, Ives Laboratories, Fort Dodge Laboratories, 
CoroMetrics Medical SysteMs. Packaged Medicines: Whitehall 
Laboratories, Franklin Laboratories. 
Food Product Divisions: AMerican HoMe Foods, E. J. Brach & Sons. 
Household Products & Housewares Divisions: Boyle-Midway, Dupli-Color 
Products, E-Z Por, The Prestige Group LiMited <England>. 
Maintains nuMerous branches in cities throughout the United States. 

SUBSIDIARIES: SubJect corporation has over 230 subsidiaries 
which are wholly-owned and are engaged in siMilar activities as their 
parent. StateMents on subsidiaries are not generally provided. 
IntercoMpany relations consist of occasional advances by parent to 
subsidiaries which are retired at the convenience of the ManageMent 
and guarantees as described below. 

AMerican HoMe Products Corporation has subMitted a docuMent 
described as a resolution of guarantee of all wholly-owned doMestic 
subsidiaries together with an opinion of its counsel. This docuMent 
with opinion does not Meet the requireMents for rating purposes. Dun 
& Bradstreet Inc is not in a position to express an opinion as to 
legal validity of the guarantee. Copies of these docuMents and list 
of subsidiaries are available on request froM the New York office of 
Dun & Bradstreet. 9 

07-18C5Z4 /17> 00702 001601 NH 
Manufacturers Hanover Trust, 270 Park Ave; Bankers Trust, 280 Park 
Ave; Citibank, 399 Park Ave; CheMical Bank, 277 Park Ave 

FULL DISPLAY COMPLETE 

• 



• 
~ERICA: 9::M:e::::U:::h i ngt on Uro i vers it y J~~w 

1 
:c::::, LLB degree. PA::6::: 966 

Steptoe & Johnson, Washington, DC, attorney. 1966-1970 Hoffman-La 
Roche Inc, group attorney. 1970 to date American Home Products 
Corporation; 1970 General Counsel; 1972 Vice President-General 
Counsel; 1974 Vice President; 1977 Senior Vice President; 1981 
President-Director. 

OPERATION 
08/29/85 

' 

BLOUNT, born 1938 married. 1960 Babson College, BS degree; CPA. 
1960-1973 Arthur Andersen & Co. 1973-1974 Richton International, Vice 
President-Finance-Director. 1974 to date American Home Products 
Corporation, Vice President-Finance; May 1983 Senior Vice 
President-Finance. 

HAGAN, born 1923 widowed. 1946 Georgetown University, BS degree. 
1943-1946 United States Army, 2nd Lieutenant. 1955-1965 attorney. 

1965-1974 Pfizer Inc, Assistant General Counsel. 1974 to date 
American Home Products Corporation; 1974 Vice President-General 
Cc:•t.msel. 

EMSWILER born 1944 married. 1966 Holy Cross College, BS degree. 
1966-1983 Price, Waterhouse, Partner. 1983 to date American Home 
Products Corporation, Vice President-Controller. 

EMERLING, born 1930 married. 1948-1949 Vassar College; 1949-1950 
Case Western Reserve University; 1955 Cleveland State University, LLB 
degree. 1978 to date American Home Products Corporation, 1978 
Sect"et at"Y. 

CONSIDINE born 1950 married. 1972 Villanova University BS 
degree. 1983 Pace University MBA degree. 1972-1983 Arthur Andersen & 
Co. 1983-date American Home Products Corporation, 1983 Assistant Vice 
President, 1985 Comptroller. 

Other Vice Presidents are: Joseph R. Bock, industrial relations; 
Charles D. Canevari, Taxes; George DeMott, Ernest T. Harper, John G. 
Horsman Jr, Albert R. Pezzillo and Herbert A. Bly. 

Other Directors: BERGETHON, President, New England College. 
BLADES, retired Executive Vice President, American Home Products 
Corporation. DIEBOLD, President, Double-D Ranch Inc. DUKE, 
Co-Chairman, Population Crisis Committee/Draper Fund. FROHRING, 
consulting chemical engineer. GEE, Chairman-CEO, International Paper 
Co Inc. LAPORTE, former Chairman, American Home Products Corporation. 

SARNOFF, former Chairman, RCA Corp. TORELL III, President, 
Manufacturers Hanover Trust Company. WRIGLEY, President-CEO, William 
Wrigley Jr Company <Inc>. 

In 1984 the company completed the sale of its Ekco Houseware 
Division, subsidiaries, Ekco Canada Inc, E-Z Por Corp, Ekco Products 
Inc, Dupli-Color and its maJority interest in the Prestige Group PLC. 
The aggregate proceeds on these sales were $338,200,000 in cash and 
notes and convertible preferred stock valued at $10 million. 

Directly and through subsidiaries, the company manufactures 
pharmaceuticals, biological products and medical supplies (54~>; food 
and household products, including canned pastas, soup, beans, 
chocolate candies, snack foods and mustard; household products, such 
as cleaners and insecticides (33~); packaged medicines (13~). 

Terms are primarily 2 10 net 30 days. Has 100,000 accounts. Sells to 
wholesalers and ret~ilers. Territory :Worldwide. 
Nol"rsea son a 1 • 

EMPLOYEES: 47,298 including officers. 1,500 employed here. 



.. 
DUNS: 00-131-7130 

AMERICAN HOME PRODUCTS 
CORPORATION 

Statement Date: DEC 31 1'385 

DATE PRINTED 
JUL 18 1986 

SUMMARY 
RATING 5A1 

1'30'3 
685 3RD AVE 

IYIFR 
PHARMACEUTICALS, 
BIOLOGICAL POTS, 
MEDICAL SUPPLIES, 
FOOD POTS, 
CHOCOLATE CANDY, 
CLEANERS, PACKAGED 
MEDICINE & OTH POTS 

STARTED 
P(:WMENTS 
SALES F 
WORTH F 
E!YIPLOYS 

SEE BELOW 
$4,684,742,000 
$2,098,293,000 
47,2'38 

AND BRANCH<ES> OR DIVISION<S> 
NEW YORK NY 10017 

TEL: 212 878-5000 

SIC NOS. 
28 34 f~8 

20 32 20 
31 38 
66 28 

41 
42 

<1,500 HERE) 
HISTORY CLEAR 
CONDITION STRONG 
TREND UP 

CHIEF EXECUTIVE: JOHN W. CULLIGAN, CHB 

SPECIAL EVENTS 
07/01/86 According to a published report dated Jul 1 1'386, company 

announced directors authorized it to buy back five million shares, or 
3.3~ of the stock outstanding, with a current market value of about 
$450 m i 11 i or •• 

06/05/86 According to a published report dated Jun 5 1'386, John R. 
Stafford, President, will assume the added posts of Chairman and Chief 
Executive Officer Dec 1 1'386. 

04/17/86 According to a published report of Apr 17 1'386, company reported 
sales $1,264,682,000 and net income $1'36,881,000 for the three months 
ended Mar 31 1'386. This compares with sales $1,207,486,000 and net 
income $180,945,000 for the similar year earlier period. 

02/06/86 According to a published report dated Feb 6 1'386 a wholly owned 
subsidiary of American Home Products Corporation has acquired the 
consumer products assets of Tico Industrial Co Ltd. 

01/22/86 According to published information of Jan 22 1'386 company 
reported sales $4,684,742,000 and net income $717,140,000 for the 
fiscal year ended Dec 31 1'385. 

10/18/85 Company reported sales of $3,530,846,000 and net income of 

RTED 
,ENTS 
06/86 

$533,413,000 for the nine ('3) months ended Sep 30, 1985. This 
compares to sales of $3,379,738,000 and net income of $508,214,000 for 
the nine ('3) months ended Sep 30, 1984. 

<Amounts may be t~our.ded t r:• r.eat~est fig1.we i l'"l pt~esct~ i bed t~ar.ges) 

PAYING HIGH NOW PAST SELLING LAST SALE 
RECORD CREDIT OWES DUE TERMS WITHIN 

Disc 400000 400000 -0- 2--3 !Yk•s 
Disc 80000 30000 -0-- 1 lYle· 
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Disc 50000 -0-- -0- 6-12 Mos 
Disc 7500 5000 -0- Regular~ ter~ms 1 Me• 
Disc 2500 -0- -0- 2-3 Me•s 
Disc-Ppt 30000 20000 -0- N30 1 lYle• 
Ppt 700000 400000 -0- 1 Me• 
Ppt 100000 100000 -0- 2-3 lYk•s 
Ppt 90000 30000 -0- N30 1 Me• 
Ppt 10000 -0- -0- N30 2-3 Me•s 
Ppt 1000 -0- -0- 6-12 !Ylos 
Ppt 750 -0- -0- 2-3 M•:•S 
Ppt 100 -0..- -0- N30 2-3 Mos 
Ppt 50 50 -0- N30 1 Me• 
Disc-Sle•w 5 100000 80000 -0- 1 M•:• 
Ppt-Sle•w 30 5000 -0- -0- 2-3 M•:•s 
Ppt-Slow 30 2500 2500 250 N30 1 Me• 
Ppt-Slow 90 2500 1000 1000 2-3 Me•s 
Slow 15 250 -0- -0- N10 
Sle•w 30 40000 10000 10000 N30 
Slow 30 750 -0- -0- 6-12 Me•s 
Sle•w 30 50 -0- -·0- Pr~•:•x 

Slc•w 45 10000 -0- -0·- 1 15 N30 
Slow 60 5000 500 -0- N30 1 Me• 
Sle•w 30-90 2500 -0- -0- 6-12 Mos 
Slow 30-90 1000 750 750 4-5 Mos 
(027) 7500 50 -0- 2-3 Mos 
(028) 2500 2500 -0- N30 1 Me• 
(02'3) 250 -0- -0-

05/86 Disc 400000 400000 Regular~ ter~ms 

Disc 20000 10000 Regulat~ ter~ms 

Disc 50 -0- -0-
Ppt 100000 -0- -0- 4-5 Me•s 
Ppt 100000 50000 1000 1 Me• 
Ppt 60000 60000 -0- 1 M•:• 
Ppt 20000 20000 -0- N60 1 !VIc• 
Ppt 20000 -0- -0- N30 2-3 l'ilc•s 
Ppt 5000 5000 50 N30 1 !VIC• 
Ppt 750 -0- -0- 6-12 Me•s 
Ppt 500 500 -0- N30 1 Me• 
Ppt 250 100 50 N30 
Ppt-Slow 30 750 750 500 N30 1 M•:• 
Ppt-Slow 60 1000 -0- N30 4-5 IYio::.s 
Ppt-Slow 90 250 -0- -0- 2-3 IYI•:•s 
Sl•:•w 30 1000 -0- -0- 6-12 Mc•s 
(046) 100000 50000 10000 2 10 N30 1 Me• 
(047) 1000 -0- -0-
(048) 250 250 -0-- 1 lYle• 

04/86 Disc 100000 50000 -0- 1 Mo 
Disc 100000 100000 -0- 1 M•:• 
Disc 20000 5000 1000 1 10 N30 1 Me• 

• Disc 1000 -0-- -0- 2-3 M•:•s 
Disc-Ppt 200000 60000 -0- 1 Me• 
Disc-Ppt 1000 1000 -0- 1 Me• 
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• 

UPDATE 
05/27/86 

Ppt 200000 60000 -0- N30 6-12 
Ppt 100000 50000 -0- 1 Me• 
Ppt 100000 70000 -0- 1 Me• 
Ppt 30000 30000 -0- 1 M•:• 
Ppt 20000 -·0- -0- 1 Mo 
Ppt 15000 15000 N30 
Ppt 2500 -0- -0- N30 4-5 
Ppt 1000 -0- -0- N30 1 Mo 
Ppt 750 750 -0- 1 Mo:r 
Ppt 500 -0- -0- 6-12 
Ppt 500 500 -0- N30 1 Me• 
Ppt 50 50 -0- 1 Mo:r 
Disc-Slc•w 15 100000 15000 -0- 1 Me• 
Ppt-Slc•w 30 50000 40000 2500 1 M•:• 
Ppt-Sl•:•w 30 40000 7500 -0- 1 Mo:r 
Ppt-Slo:rw 30 2500 750 -0- N30 1 Me• 
Ppt-Slc•w 60 100000 70000 -0- 1 Me• 
Ppt-Sle•w 110 2500 500 250 N10 1 M•:• 
Ppt-Sl•:•w 120 7500 7500 ;~500 N30 1 Me• 
Sle•w 15 100000 100000 -0- N30 1 M•:• 
Slc•w 60 40000 40000 30000 1 Me• 
(076) 100000 20000 -0- 1 Me• 
<077) 15000 15000 15000 1 Me• 
(078) 2500 2-3 
(079) 1000 -0- -0-
(080) 100 100 100 N30 

Payment ex pe..-~ i ences ..-~eflect hc•w bills are rnet iY"I ..-~e 1 at i c•n te• 
tet~ms g..-~ar.ted. I y, some ir,star1ces paymer1t bey•:•r•d tet~ms Ca1'"1 be the 
t~eslll t ·=·f disp1.1tes ove..-~ met~chand i se, skipped ir1voices etc. 

Ir1te..-~im ce•Y"1Se•l idated ( •.maLtd it ed > stat er11erd; of Mat~ 31 1986 is 
s1.1mmarized as follows: Cllrrent assets $2,455,487,000; c1.1rrent 
liabilities $760,467,000; net worth (compllted after dedllction of 
intangibles totaling $210,648,000) $2,179,499,000. 

Mo:r'e 

Me•s 

l'tk•S 

!'tlos 

the 

STATEMENT UPDATE 
04/09/86 IN THE INTEREST OF SPEED, SUPPLEMENTAL FINANCIAL STATEMENTS ARE ISSUED 

AS RECEIVED WITHOUT REVIEW. THE FIGURES WILL BE REVIEWED AGAINST THE 
RATING AT A SUBSEQUENT DATE. 

Fiscal Consolidated statement dated DEC 31 1985: 
Cash 
Accts Rec 
ll'"1Vent c•t~y 
Defet~t~ed Taxes & 
Othet~ 

Cm~t~ Assets 
Fixt & Equip 
Intar.gibles 
Investments-Other 
Ot he..-~ Assets 

$ 915,021,000 Accts Pay S 
695,270,000 Bank Loans 
575,504,000 Taxes 

89,767,000 

2,275,562,000 
859,414,000 
193,465,000 
30,471,000 
36,299,000 

Defet~t~ed Taxes 

C1.wt~ Liabs 
De f et~t~ed 
C•:•mper.sat i •:•r1 
Defet~t~ed Taxes 
L. T. L i a b-Ot het~ 
PREFERRED STOCK 
COMtv!ON STOCK 
ADDIT. PD.-IN CAP 
RETAINED EARNINGS 

526,187,000 
8,229,000 

50,631,000 
76,855,000 

661,902,000 

63,322,000 
46,142,000 

332,087,000-
2'+6, ooo,.-

50,296,ooo 
245,352,000 

2,091,438,000 
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~ had increased operating income and the third operating segment, 
packaged medicines 1984 operating profit was $142,000,000 compared to 
$151,400,000 operating profit in 1983. Tangible net worth increased 
primarily as the result of retained earnings after payment of 
dividends and reduced intangibles offset by reduction of capital stock 
outstanding from company's repurchase of a portion of its capital 
stock and increase in foreign currency translation adJustment. 
Increase in the net working capital was primarily due to retained 

BANKING 
01/86 
08/85 

08/85 

HISTORY 
08/29/85 

• . 

eat~r, i r•gs. 
The Dec 31 1984 balance disclosed a strong financial condition 

with total liabilities well in line with tangible equity and fully 
supported by the aggregate of cash and receivables alone. The only 
bank borrowing utilized is short-term unsecured loans by foreign 
subsidiar~ies. 

The company reported sales $2,320,530,000 and net income 
$342,992,000 for the six months ended Jun 30 1985 compared to sales 
$2,211,853,000 and net income $331,118,000 for a like period in 1984. 

Unaudited consolidated balance sheet of Jun 30 1985 showed total 
current assets $2,108,387,000, total current liabilities $577,512,000 
and other non-current liabilities $338,004,000. A continued strong 
financial condition was shown. 

Account<s> averages high 5 figures. 
Account<s> averages low 6 figures. Account open over 10 years. 

Account satisfactory. Non borrowing account. 
Account<s> averages high 6 figures. Account open over 10 years. 

Account satisfactory. Non borrowing account. 

JOHN W. CULLIGAN, CHB+ 
ROBERT G. BLOUNT, SR V PRES­
FINANCE 
WILLIAM F. EMSWILER, V PRES-TREAS 
JOHN R. CONSIDINE, COMPTROLLER 

JOHN R. STAFFORD, PRES+ 
CHARLES F. HAGAN, V PRES-GEN 
COUNSEL 
CAROL G. EMERLING, SEC 

DIRECTOR<S>: The officers identified by (+) and K. Ronald Bergethon, 
Herbert W. Blades, A. Richard Diebold, Robin Chandler Duke, Paul R. 
Frohring, Edwin A. Gee, William F. Laporte, Robert W. Sarnoff, John R. 
Torell III and William Wrigley. 

Incorporated Delaware Feb 4 1926. Authorized capital consists of 
210,000,000 shares common stock, $.33 1/3 par value and 5,000,000 
shares preferred stock, $2.50 par value. 

Company formed to acquire Wyeth Chemical Co <Inc) and its 
affiliates which started in 1909. 

Paid in capital $50,947,000 on Dec 31 1984. The capital stock is 
listed on the New York Stock Exchange. At Dec 31 1984 there were 
79,541 common and 1,975 preferred stockholders. 

Business started 1909. 99~ of the capital stock is owned by the 
public. 1~ of the capital stock is owned by the officers and 
d i t~ect c•t~s. 

CULLIGAN, born 1916 married. Attended Seton Hall College • 
1943-1946 United States Army. 1937 to date American Home Products 
Corporation; 1964 President, Whitehall Labs Division; 1968 Corporate 
Vice President; 1972 Executive Vice President, Director; 1973 
President-Director; 1981 Chairman-Chief Executive Officer. 

STAFFORD, born 1937 married. 1959 Dickinson College, AB degree; 

• 
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A . Arwn.tal sales $4,485,470, 000; co:•st •=•f go:oo:ods so:•ld 
~ $1,799,537,000. Gro:oss profit $2,685,933,000; .:operating expenses 

$1,594,404,000. Operating income $1,091,529,000; .:other inco:ome 
$82,936,000; net inco:ome before taxes $1, 174,465,000; Federal inco:ome 
tax $518,637,000; Businesses so:old $76,254,000. Reserves-for foreign 
investment $(50,000,000). Net income $682,082,000. Retained earnings 
at start $1,933,968,000. Net income $682,082,000; dividends 
$406,418,000; other deductions $249,909,000; retained earnings at end 
$1,959,723,000. 

, 

Statement obtained fro:om annual report. Prepared from 
statement(s) by Accountant: Arthur Andersen & Ceo. 

ACCOUNTANTS OPINION: "A -r~eview o:•f the acc•:•lmtant' s opiraior, 
indicates that the audit meets generally accepted accounting 
pt~ir.ciples ar•d co:•r,tair•s no:• qualificatio:•r•s". 

--0--
Item worth shown in summary section was computed after deduction 

of intangibles, goodwill $139,694,000, patents and trademarks 
$43,157,000, totaling $182,851,000. Accounts receivable shown net 
less $20,070,000 allowance. Fixed assets shown net less $465,637,000 
depreciation. Abo:ove 1982 and 1983 summaries restated to co:onform with 
1984 financial statements. 

$281,437,000 of invento:ory valued at the lo:ower of cost or market 
using the LIFO method; balance is eon the FIFO method. Investments are 
shown at cost; market value was $20,219,000. Bank loans are unsecured 
borrowings by fo:oreign subsidiaries. 

Other long-term liabilities consist of pro:ovisio:ons for loss 
contingencies relating to taxes, general and product liability and 
worker's compensation claims, provisions for severance payments to 
foreign employees, foreign inco:ome taxes payable after one year. 

Item also includes $40,000,000 of privately placed adJustable 
rate industrial revenue bonds 1983 Series A due Dec 1 2018. The 
effective annual interest rate on the bo:onds is 8.21~ per annum through 
Nov 30 1988 after which date the rate will be reset annually unless 
the company elects to establish a fixed rate to be paid for the 
remaining term of the bonds. 

CONTINGENCIES: • 
The company repo:orted that it has no material pending legal 

proceedings other than ro:outine litigation incidental to its business. 
The company is eon occasion, co:ontingently liable as guaranto:or of 
subsidiary obligations. 

Item reserves fo:or fo:oreign investment of $50,000,000 is a charge 
recorded by co:ompany in the fourth quarter reco:ognizing the impairment 
of its investment in its subsidiaries in South America except for its 
investment in Brazil. 

The provisions was made after determining that the continued 
imposition of constraints such as dividend restrictions, exchange 
controls, price controls and impo:ort restrictions in these countries so 
severely impede management's control of the econo:omic performance of 
the businesses that continued inclusion of these subsidiaries in the 
consolidated financial statements is inappropriate. 

Other deductions in retained earnings of $249,909,000 for the 
cost of treasury stock acquired, less amounts charged to capital. 

For the year ended Dec 31 1984 sales increased 5~ and net income 
increased 9~ over the prior year. The two maJor operating segments 



~ERICAN HOME PRODUCTS JUL 18 1986 

CURRENCY 
ADJUSTMENT 

PAGE 00-4· 

FINANCE 

(95, 574, (H)(l) 

Total Assets 3,395,211,000 Total 3,395,211,000 
Annual sales $4,684,742,000; cost of goods sold $1,837,119,000. 

Operating expenses $1,695,963,000. Other income $59,578,000; net 
income before taxes $1,211,238,000; Federal income tax $494,098,000; 
net income $717,140,000. Retained earnings at start $1,959,723,000. 
Net income $717, 140,000; dividends $441,866,000; other deductions 
$143,559,000; retained earnings at end $2,091,438,000. 

Prepared from statement(s) by Accountant: Arthur Andersen & Co. 
ACCOUNTANTS OPINION: "A t"'eview •:•f the accc•ur.tar•t' s •::opirlic•r• 

indicates that the audit meets generally accepted accounting 
pt"'inciples and contains r.o qual i ficat ic•r•s". 

--0--
IteM worth shown in summary section was computed after deduction 

of intangibles, goodwill, trademarks, formulae and sales rights, 
totaling $193,465,000. Accounts receivable shown net less $21,737,000 
allowance. Fixed assets shown net less $547,504,000 depreciation. 

* A FINANCIAL SPREAD SHEET OF COMPARATIVES, RATIOS, AND INDUSTRY AVERAGES * 
* MAY BE AVAILABLE. ORDER A DUNS FINANCIAL PROFILE VIA YOUR DUNSPRINT * 
* TERMINAL OR LOCAL D&B OFFICE * 

08/29/85 
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Cm~t~ Assets 
Cut~t~ Liabs 

Fiscal 
Cc•r•sc•l ida ted 

Dec 31 1982 
1,796,549,000 

660,317,000 
2.72 Cut~t~ent Ratio 

Wodt.i r•g Capita 1 
Othet"' Assets 

1,136,232,000 
805,797,000 

1,614,192,000 
4,582,096,000 

560,103,000 
Consolidated statement 

$ 767,980,000 
641,147,000 

Wc•t~th 

Sales 
Net Ir.come 

Fiscal 
Cash 
Accts Rec 
Ir.ver.tory 
Defet~t~ed Taxes 

C•.wt~ Assets 
Fixt & Equip 
I r.ves t mer•t s 
Ir.tar.gibles 
Defet~t~ed Taxes 

Total Assets 

529,391,000 
89,624,000 

2,028,142,000 
769,623,000 

17,464,000 
182,851,000 
34,503,000 

3,032,583,000 

Fiscal 
C•:•r•SC•l idated 

Dec 31 1983 
1,940,206,000 

582,275,000 
3.33 

1,357,931,000 
841,523,000 

1,855,028,000 
4,273,299,000 

627,233,000 
dated DEC 31 1984: 
Accts Pay $ 

Bar•k Loar.s 
Taxes 

C•.wt~ Liabs 
Defet~t~ed 

Comper.sat i c•r• 
L. T. L i a b-Ot het~ 
PREFERRED STOCK 
COMfviON STOCK 
ADDIT. PD.-IN CAP 
RETAINED EARNINGS 
CURRENCY 
ADJUSTMENT 

Tc•tal 

Fiscal 
Cc•r.sol idated 

Dec 31 198-4· 
2, 028, 14·2, 000 

588,429,000 
3.45 

1,439,713,000 
821,590,000 

1,905,733,000 
4,485,470,000 

682,082,000 

526,825,000 
9,885,000 

51,719,000 

588,429,000 

70,526,000 
285,044,000 

280,000 
50,667,000 

187,338,000 
1,959,723,000 

( 109,424, 000) 

3,032,583,000 



• 
THE ECONOMIC BENEFIT OF A 43 MONTH DELAY 
~ OF THE PENALTY PAYMENT DATE, 57 MONTHS 
~TER THE INITIAL DATE OF NONCOMPLIANCE $ 17051 

-----------------

-)-)-)-}-) THE ECONOMIC SAVINGS CALCULATION ABOVE <-<-<-<-<-<­
USED THE FOLLOWING VARIABLES: 

USER SPECIFIED VALUES 
/0 

1. CASE NAME= EKCO HOUSEWARES INC. 
27200 1981 DOLLARS !f 1. z 
$ o ~2, oo 

2. INITIAL CAPITAL INVESTMENT = $ 

3. ONE-TIME NONDEPRECIABLE EXPENDITURE = 
4. ANNUAL O&M EXPENSE= $ 1026 1982 DOLLARS 
5. FIRST MONTH OF NONCOMPLIANCE= 11, 1981 
6. COMPLIANCE DATE= 6, 1985 
7. PENALTY PAYMENT DATE= 8, 1986 

STANDARD VALUES 

8. USEFUL LIFE OF POLLUTION CONTROL EQUIPMENT = 15 YEARS 
10.00 " 
50.00 '/.. 

9. INVESTMENT TAX CREDIT RATE = 
10. ~AHGINAL INCOME TAX RATE = 
11. ANNUAL INFLATION RATE= 
12. DISCOUNT RATE = 
13. AMOUNT OF LOW INTEREST FINANCING = $ 

4.50" 
18.69 " 
0 

DO YOU WISH TO ~J ANOTHER ECONOMIC SAVIN6S CALCULATION? 
<O=NO; l=YES, USING STANDARD VALUES; 2=YES, USING OWN INPUTS> 

I' 
3 

• 



? 

~ ready to provide '"''"'· 

You have 4 choices: 

? 

1. Print only the ecor10mi-c benefit of delayed 
compliance. Thi~ is the most commonly used option. 
No intermediate calculatior.s are printed. 

2. Prir.t the economic benefit of delayed c0111pliance 
plus the present values of delayed and on time 
cash flows. 

3. Print Option 2 plus a table of annual cash flows 
for the life of the initial pollution control 
equipment. !This table may be useful to financial 
analysts in understanding program calculations. 
It is not recownended for someone unfamiliar with 
financial concepts, however.) 

4. Do not print results. !Use this option if a data entry 
error is discovet·ed.l 

CHOOSE OUTPUT OPTION 1, 2, 3, DR 4. 

POSITION PAPER ON BOTTOM LINE OF THIS PAGE, 
THEN PRESS CARRIAGE RETURN 

EKCO HOUSEWARES INC • AUGUST 21, 1986 

.,.. .. 
2 

• • 



• 
INITIAL CAPITAL INVESTMENT IN POLLUTION CONTROL = 
<FOLLOW WITH YEAR-DOLLARS SEPARATED BY BLANK; e.g., 100000 1984l 
!ENTER 0 IF THIS COST CATEGORY IS NOT APPLICABLE) 

3. ONE-TIME NONDEPRECIABLE EXPENDITURE = 
!FO-LOW WITH YEAR-DOLLARS SEPARATED BY BLANK; e.g., 100000 1984l 
<ENTER 0 IF THIS COST CATEGORY IS NOT APPLICABLEl 

4. ANNUAL O&M EXPENSE = 
<FOLLOW WITH YEAR-DOLLARS SEPARATED BY BlANK; e.g., 100000 1984> 
!ENTER 0 IF THIS COST CATEGORY IS NOT APPLICABLE> 

5. MONTH AND YEAR WHEN NONCOMPLIANCE BEGAN !e. g., 1, 1985> 

6. MONTH AND YEAR WHEN COMPLIANCE ACHIEVED !e.g., 6,1985) 

7. MONTH AND YEAR WHEN PENALTY PAID (e.g., 8,1985) 

ERROR: THE MONTH ENTRY 0 IS INCORRECT. 
ENTER A NUMBER FROM 1 TO 12. 

7. MONTH AND YEAR WHEN PENALTY PAID !e.g., 8,1985) 

YOU HAVE ENTERED THE FOLLOWING: 0 

ERROR: MONTH SHOULD BE SEPARATED FROM YEAR 
BY A COMMA !e.g., 6,1985>. 
ENTER AGAIN. 

7. MONTH AND YEAR WHEN PENALTY PAID !e.g., 81 1985> 

BEN will use this information to estimate the econcrnic 
benefit. If you select standard values for the remaining 
SlM variables, these standard values will be printed in 
your output. You also have the option of entering your 
own values for the remaining variables. 

~w DO YOU WISH TO iREAT REMAINING VARIABLES? 
~.=USE STANDARD VALUES, 2=ENTER OWN VALUESl 

1 

• 



• 

• 

' • 
EKCO HOUSEWARES INC. AUGUST 22 1 '3BE. 

A. PRESENT VALUE COST OF PURCHASING THE INITIAL 
POLLUTION CONTROL EQUIPMENT ON TIME AND 
OPERATING IT THROUGHOUT ITS USEFUL LIFE 

B. PRESENT VALUE COST OF ON-TIME PURCHASE AND 
OPERATION OF INITIAL POLLUTION CONTROL 
EQUIPMENT PLUS ALL FUTURE REPLACEMENTS 

C. PRESENT VALUE COST OF DELAYED PURCHASE AND 
OPERATION OF POLLUTION CONTROL EQUIPMENT 
PLUS ALL FUTURE REPLACEMENTS 

D. ECONOMIC BENEFIT OF A 43 MONTH DELAY 
AS OF INITIAL DATE OF NONCOMPLIANCE 
(EQUALS B MINUS C) 

E. THE ECONOMIC BENEFIT OF A 43 MONTH DELAY 
AS OF THE PENALTY PAYMENT DATE, 61 MONTHS 
AFTER THE INITIAL DATE OF NONCOMPLIANCE 

30481 

$ 31 O::'i 1 

$ l'36"1b 

$ 11375 

$ C.:-/180 
::::::::======== 

->->->->-> THE ECONOMIC SAVINGS CALCULATION ABOVE <-<-<-<-<-<­
USED THE FOLLOWING VARIABLES: 

USER SPECIFIED VALUES 

1. CASE NAME= EKCO HOUSEWARES INC. 
2. INITIAL CAPITAL INVESTMENT = 
3. ONE-TIME NONDEPRECIABLE EXPENDITURE ::::$ 

<EXPENSE IS NOT TAX DEDUCTIBLE) 
4. ANNUAL O&M EXPENSE= $ 

5. FIRST MONTH OF NONCOMPLIANCE= 
6. COMPLIANCE DATE= 
7. PENALTY PAYMENT DATE= 

STANDARD Vr~LUES 

8. USEFUL LIFE OF POLLUTION CONTROL EQUIPMENT = 
9. INVESTMENT TAX CREDIT RATE -

10. MARGINAL INCOME TAX RATE -
11. ANNUAL INFLATION RATE~ 
12. DISCOUNT RATE -
13. AMOUNT OF LOW INTEREST FINANCING 

$ 

i.=.::7;=:oo 

1026 
11' 
b, 

l .···, . .::. ' 

$ 

0 
19Bl DOLLARS 

1982 DDLLAI:XS 
l98l 
l985 
1986 

15 YE~1iiS 

1 0. (H) j!, 

4.50 j!, 

0 

• 

• 
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~,., flltitllll Slrllrl "· ,..,.,. l'ltlu4 l'lllllia, lltc .• No. g). 
lO!S. 1995 u.s. Afrl. U!XIS 2l5l9(&b Or. tiy 19, 1991) 
<llllirmill Sl., lllilliJD peollty. wU* -•Midro $400 per daJ): 
UIUII S.. ._ _...._ ....,_,_- .ltllk, 49 P.ld 1197 (611 
Clr. I"'J ( ...... $50,000 ...... ,. 'Wbida........,. 1D SZ,00 per 
dayt; UliiM ... Y • .,.,..... ... c., .. l19 P. s.pp.l041, 
IOS1 (N.D. W. 191J) (~.2 ..... ; C111111t .-.... 10 iaipole pC11' 
._ -.t .... ,.ally...,...,........., SID per..,.); u.;,~ 
.- £11A •· lill'ira 1 R' ' ...,_ o....t. Ale •• 710 P. Slpp. 1172 
(N.D ••. 1_,. ($2.771111i1Uaa pcUlJ. wllldt ........ eo-12000 
,. dlly), 1111"4. 917 F .t.t m (1dl ar. I MD>. ""- "-*'4. 499 
u.s. m (Itta); tM~M SM~a •• r" s a.a •~~~vaz~ Wolb. 
k. 611 P. Sqlp. 314 (D.S.C.) (SIM,GOO ,.aty ......... ,.._ ... 
ID 11000 pel' day), 111/f"~ ill pen., --- ;. JMif 011111/wr 
I'll 16,863 F.2d IMI (4tk Cr. 1988) (Dille). 
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No. 94-3168 

poal by • hazantous Wllllk faciity IUCh u .... OWDCCl by 
13bo, fCJUDd by tile dillrict court 10 r.ac111 xrious risks to 
bqnpn lalth lllld 1llc covifonmaa, 1 il .., las ~ 
a mlllidenWD titan die rillk or Jllc:IC8 IIana caused by 
aclirilia ""'ing ooat•IDWIMioll. Thus. we ~ not 
perallded tbt lbc dillri:t aJUit i....... I peaalty 
dilpnlpol1ionak to Oilier RCRA peaaltiel, IIIII (md DO 

-- of dilaaioa. 
We REVKRSE tile ~doo of civil peaalties 

penwirrkJ to~ C.P.R. I ~l. fGr 1bc period l~~~e ~. 
1990toscpccmber20,1992; 40C.F.R.I265.14,,forlle 
period iDle n, 1990 to IIIJ 21. 1992; aad .W C.F.R. 
I 265.147 I ... tbc period frum Sel*a*cr 29, 1991 10 
Mln:b 11. 1993. We RD1AND to die diltrict c:owt for 
I rcxletcnniWion r:= for dae time paiocls. Ja a0 
Olhu tapeCtJ - . . 
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1&: Ek.eo Hounvan C~&nJ 
Stuk County 
OlD 045-20.5-424 
Cc•~acor ;fEe r.:; v £ c 

M:.t.eoBaua 
!kca Haue.vare ~ 
359 State Avenue bt_.ioc ~.w. 
~illcn, Ohio 44646 

Dear M:r. !a=: 

Ou J\lly ZO, 1984, :t ~onciua:ucl m int'Peeti.oll. of the !kco Bouewan Co~ 
facUity loeaeed ac 3!9 Stace A.•••ua Ea~:caiou, N.W., K& .. 1lJ.ga, Ob.io, to 
4etemizae c~liuce of tb.1s facility with rep~cl• to the Ohio laaarioua 
Wa•ce recul&ci01l8, You, Mr. 'fboua SlUA&letoll., ad Mr. thOIIU !ppa repre­
••ucl !teo clur1Da thil wpacd.oll. ;... 

l. Conuuen of buacu~ vuie econd oa-dca for 90 d&71 or lua ntbau 
a RCU. •to-race ttasit -..c be clu-rly urkec! v:Lth cbe vorda ''lau.rioa 
Waa~e" and tbe dace of acCliiiUlawa (Ob1o "aiaiftrative Coda (CW:) l74.5-
.52-34). 

2. A aceraco~ _., p~ona a l'u.a=el Tram~a ~oa-t .. (OAC 3145-51•31: 
OAC 3745-65-16) 1Dclu4iaaa 

a. A wdct• cleacr1ptiaa of the cypa ud a.aUDt of both f&Uodua:torJ 
ad coa.tiJudAI tr&1llial that V1ll 'be liWD to peraou.al vt1o b.aclle 
buarc!Gu wuca ac tbe tac1UCJ. 

b. laeo~u cue clac.-c c.pledc. of required tnillua b7 fad.lilf 
P•~•cnmal. 

c. Job utlu _. 4ucnpd.ou for uch U&adou ntte 'UilqaMDt 
pa•itin at~- tacW~, .u w ~of tbe nptayeu fUl1q tbe•• poe1t11DI. · 

3. A Cc=tilla-c7 n.a coacaiaiq 1Afomad.oa aeRdl»ecl 1a OAC 3745-65·.50 
chnsup 3745-65-51 ..ae 1ae pnpue4 for dl.ie f~Us.ty (OAC 3745-51•34). 

4. Sach vu vbua ~aauiaen are stone! IIUit "be !u9.ctecl v .. ~Y for 
ev14eace of lua or ~arratios (OAC 3745-52-34; OAC 3745-66-74). Iu~ac­
cionl aun 1»a recordacl Sa a Sa•p•U.oc loa vhicb 1Acl.wlu cu elate of 
izul{)eceioa., tba c.aM of cu izllfector, eel a apace to ac.lmovWa• nMclial 
act10UI. 

~east District Office 
2,10 E. Aurora Road, TwtnlburQ, Ohio44087·1HI (216) 425-9,71 

• 
E000924 
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£1..\:o ~uswara Company 
:~.·Lao Baun 
Paa• 2 

( ( &ucusc 1, l984 

Ouri=l this ~e4tioG we briefly diacuaaed the topi~ of the cont~aced crouad 
wacezo aquife-r 4iaQOft%ec! by !kco. the t:eti.Uain&Uoa waa found u a ruW.t of 
requin4 voc &D&lyau of you'Z' facilitY'• GaD-ccntacc eool.Ulc water HPD!S diacharae 
to N.-.aa .creek. thia aaalye1a shoved that a number of volatile orcaaic compouada 
incl.udin& 1,1,1 r:richloroethul.e ace! trichlorcethyle:e han been intrcduc:ed to the 
crou.r::~.d vater aquifer froaa m UDI=ow aource or sour~••· 

Bacawae of these fi!ic!i.QI8, ,. ba•e req11Uted a uetiAI vith Ekco, ached~ad for 
9:00 a.a., Auca-t 10, 1984 at the OEPA, Mo%the&lt D1&t'Z'ict Office, 2110 !aat Aurora 

. RDac:i, 'rwiDeburc, Ohio, to discuss: 

1. Possible aourcu of ltouDd vacar eoataaiaatiOD. 

z. Iha pount1&l. for further tutiAI and IDOI1itor1A1 of local sroua.cl vaur to 
deta~e the ex&Qt aource of coata.1n&t1cu. 

3. Possible remedf•l ac~. 

three poaaible aou'Z'cea of couta.iD&tioa have be~ ideDtified f~ furthe~ teatiA& 
coaductad 'by Ekco. t'heae areas iAclude tba two pToduct UAk fazm8 and the suriaca 
laco~m, wbich are all located at the !kco facility. F'Z'oa ouT d:Lacu.aio1l dudnt the 
141pecticn, it is 'lll'f uzaderaUZL41nc that !kco haa usecl either 1,1, 1 tdchloToatb&e 
or trichloroethyleue ~ de1raasinc operations fc'Z' ac least the paat 20 1~1. It 
il aleo Ill)' UllcluatacliAI tbat IOl'Vat contud.ILatecl vater 1eeratad pTUI&rily troa 
condenaatiOZL vithiA cbe d-.naeer 'IIILiu hal beess pby•~c:&lly aear•catec! and dilcbm:l&c! 
viA aco~ aewer• to che ou-aita surface laiOOQ foT a ~~~io4 of t~ datiDa bac~ to 
at laue 1979. PeAciiAI cl&rific&tioa by t:hu Aaccy, thiS 1uriace lapOD •r be 
considered a baz&%4ous W&8te 1udaca S.powdllcac becaua of tha cHacha~se of liated 
huarclous vaete to the la&ooa aile! the su1equcc scoraaa of this baa~doua waste within 
tha lacocm •. 

i'ith ac:a}:ldcu co tu •tartal t'bat V1l.1 ba clilcua~acS d.uriDI our Auaut 10,1984 ... c1Aa, 
11leaae subait to 7#¥ aucciaa vitbia ·~ (60) daya froa the date of this let:t:•r 
cloc\ZMGtatioiL co •erify Qn~Pl.iace Vitll the SecaDd a4 chid .riolaUou aotecl &bow. 
ODca thu •t•r1&1 ba1 baa nwiew.d, a nUI.apectioa will lie acbMuled u 'ftrtf)' 
c:owq~Umce of thu f&aWey Vitia cu 'Z'-1D1q 'ViolaUoa.a. 

A. copy of tJd.a wpecd.oa npon il aeloeecl for your i1Lfot'8&t1cm. 1'b11 zoepon will 
become a part of tbe offtctal ~-•~4• of the Obio !Avir=-at&l hotecticnl J.iacy'a 
DivilioQ of So11.d ... Buudoa8 VUte l!laftaa-t. 

··. 
Please fael free to caaucc • at (216) 42.5-91n if you have lilY quaniou. 

Tour• c:ru,J.y, 
f>j;_. :Ja~ 
~. 
EAv1.roa..atal Sd.•tiac 
!)bidon of Solid -- ll&&a~doua tJaua Ka&a~~~at 
Northaatt District Office 

EDc. 

cc: P. Cotta-:, DSmM, C.O. 
l). Bub~ouck, OUA, N!DO 
V. SkolnOUik.i, O!PA, MEtiO 
D. Lee/1. Mille-:, OEPA, NEDO 
D. Oaduvoocl, O!ttA., 'n::co 
E. Hob%, OU&, HIDO 

E00092~ 



• RECOMMENDED FOR RILL'-TEXT PUIILICA TION 
Pur.-rt to Sixth ClrcWt ,_... 24 

K.EC~ CITATION: 1916 FfD App. 0251 Pt8th Cir.) 
Fie ...... : HII0261p.OO 

No. 94-3268 

1JNITED STATES COURT OF APPEALS 
FOR 11fB SIX'DI CJRCUT 

P. ON AIPIW.. tn. the 
Unital sa- Dlllrica 
Caurt far • Nortbem 
District of Ohio 

Decided ud Piled August 16. 199S 

Beton: MAR11N and JONES, Cia:uit lllllgca; JOINER. 
Dilfrict Judge •• 

JOINER. DiiiD:t Jud&e. :oeteadut. EKo ~~ou~ew..a. 
Joe .• appeals a $4.606.000 civil pcollty impo8ed ulllci' the 
ltaource~Ra»tay Ace, 42 U.S.C.tt 6901-
6987. The dllritt coon fomd tbat etm bad v~ 

. . 

TIM: .......... Otdca W. leila. UIDd SC.. DlJirla Com 
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No. 94-3268 

federal rqulatioas and a CQIISCnl order in failioz to provide 
doc.l1mmCICion of ill famcial tap0111ibil.ity pcndiJIB closuR 
of a buardoua wane sile. 1be c:mn aSiei8Cd a flOC of 
$1000 per 4ay for cad of a violadOIJI. On appeal. &co 
dw''eiiF.I ill li.tJilily uada" 011e of the qulauo. ..a die 
c:oaapDIMii.. CGDied Olda" obliplioa. ... otberwiJe 
oa.acuds llut tbc dillrict court ..,..,.. its dilcRtion in 
~ 10 luzc a palllty, _. ia Dlf lltiog certain 
mitiplq faclors illtO acaunt. 

We 1ff"um in part, rewnc in put, ~ nmand for 
furtber proca:dings. 

I. 

A. 
~ c.-natioa 8Dd lteco1aJ Ad .... 
~ 

'Jbe Rao..ce ComaYation aDd Jtecowry Ad (RCRA), 
42 u.s.c. II 6901-6987 is a COilif'ICbellrive 11a1111e 
~ tile pael'llioo, tnuuportatioD. ltorap, mel 
In-a• eet of lla.zlnl-. ..-a so a to •mjniuim dJc 
pn:IICUI ADd futaR dln:al to buman health ad dJc 
eoyiftvwe 111. • 42 U.S.C. f 6902(b). Tbc RCitA prohibits 
the .. . .. '. . , . wasee ........-:at facility. 
e < • ''·.· flitriioit. 42 U.S.C. I 692$(a). 
RcoopirJ• dat lhe F.oviromDaJial PIUD:."tion 1\gerr.y 
could - ialc pamirs to aU appliciD&s befole NOVCIIIIa 
19, 1911), the RCRA'a cfl'ective dllc, Coo&raa provided 
dw a flcility could oblaiD •u.mm ..... to lllow it to 
opcn~e panna fau.l admiDis1rltivc acUJa on ill permit 
application. lltJrflrli« ~ Lilltdflll, IIIC. v. 1'1omar, 
804 F.2d 371, 373-74 (7111 Car. 1916). A facility could 
obtain illerila 11at111 if it .aOf"ICII the EPA of ill ativilics 
iavolvillg bazaldaus Wlltl:a, Mldlllbnliuei a Pat A pcnnil 
~Pificabou. ld.: 42 U.S. C. H 6!m(c)(l). 6930(a). 

Facilities Milt ..,.jmt ilderim 1t11111. • wen as doe 
that did IIOt, wae n:quRd to comply willa certain 
operatiDg ......._.. pniiiUiptiJd by EPA. 40 C.F.R. 
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No. 94-3268 

f 26S .ltb). At issue ill this case are three •fapnciaf 
requircaaa• set fOith in 40 C.F .R., Pan 265. subpart H, 
ff 265;140-1.50. spcciflally: (l) I 26.1.143, enlilbl 
•FNDCilll 11111RDCe (or cmurc, • 't\tlidt n::quira OWDCr'l 

and ~ of treatmenl. lla'IIIC. ud disposal (TSD) 
facilitiel to dcmolllll'ale that dKy llawe JUII"tcaeM anets in 
plate ud available iD a apeci.ficd IMnnrr to provide for 
~p~mpilfe clolu~ of the flcilitia; (2) I26S.l4S, entitled 
•pjnancW ..u.rance fw polt-elolure cue, • wbich rcquiml 
a MniiMibowiag for pol(~ cae of the facilities; and 
(3) I 26S.l.f7, cnaidccl •Liability ~: whEb 
~ OWIICn IDd openton to ~ riDIDCial 
I'CifOIIIiHiity for dainl-party bodily iujlll)' or popaty 
daJ118F c:laias arisin& fftJIIl operatioos at &be facilities. 

Tbc IPA may IUthorize a ~tate to wlmjmiseer aad eul'orce 
a blzat*Jus W8IIC lllllmgCIIICIX PfOimiD. The llate of 
Obio olllaiocd JUdi 816orir.alioo. ud a RCIA proJI'IID 
is maoaac:d by tbe ObiJ Eovi.rolmemal Proeeaioa Aaerr.y 
(Oilio F.P A). T'be Unilcd Staeea retaiDs cou;umnt 
audloritJ to enfon:e ~ applicaWe RCRA provisions. 42 
U.S.C. I 6928. Obio bas ad()flled financial Rqlliremeats 
suhstamially idealical lO die redenl teplatiom. 

am•s Mnd'- J"ditJ; AmerJc:. 11a1e ~ eo..,. ... 
Etoo bu a facility in Massillon, Ohio, w~ it 

malllfaclula vamus llauldlold produds. From lbc 19505 
UDtil 1978, Etco didarged .......... eodlining lcld 
aod • illto ID ualu.ed surface 

~~-- In 1980, &co began 
disdalqioa anodw kiDd ot wMte imo lbe U..OOmmewt. 
DOOCOIIIId coolin& water \\tlicb bad beeu pumped from a 
wei on the lile and cir:culmd lllrwgb pipes outside 
depellscn u a coolill& llql in tile IIIIDUfldiiiiDI p-oce~~. 
Ia 1984, Eb:o cliacovaallbc existcln of tticbloi'Oedlylet~e 
md lricbloroetbuc (1CE and TCA} ill the JI'OIIIIdwater 
beoeada the plant. Ekco's iavCflliption rc'fCalcd dB a well 
lit dJc .t W8l the IIOUitC oltbc coatamioation, aDd fUll the 
cliBcbaqcd cooliac wlllcl' in the surface impowMimcDI also 
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No. 94-3268 

comply. In Man:la 1990, Ohio EPA ~ent Eb:o BDOdlcr" 
DOticc of viollltioo. 

Eko ultimately decided 1o Atisfy ill obliplion 10 
ellablilb filucill UIIU'8IIICa for dolurc aad post-dolurc 
cue dwnngb ~. a lcUer of CRdil, • penoiaed by 
40 C.F.R. I 26S.l43(c), ud, AHP Abmitk:d a $ l.S 
mllioo leaa" of credit to Ollie BPA oa June 2S, 1990. 
Tile . lcUa" of cralit ... ,.......,., complial Yiilb lbe 
~·le rqullllion'• ~ t 264.l,l(d), llut w 
~ dcfl:cu 'Wbicb 1Wft bnJuabiiO Bb:o"l aamtioa in 
October 1990.1 Plaildf prqcm~a 110 evicbce or claim 
.... ... leUa' of cn:dil ... DDt 'YIIid and Dleldiablc u 
~ ~- Elr&o ~ dOCIIIJICIIIJtioa 10 
cona:t IOIIIe of die defa:tl in Nowmber 1990. and 
CORa:ICd die mwiaiaa probleng in SejAenher 1992. 
Olio EPA lder .ootied Fko ._. the fMIBncial aauruce 
for c&o.n Yiolation tns emed aNted • Gf Sepcaubec 
1992. ... that. Ekoo was 110 loaF ~ to provide 
financial ......-.:e for poll-closure ae in lipt of iU 
..tmiual of a clam c:buR plan. 

Ekco's dfom 1o timely demoostJ.re fiDucial 
rapomirility (01' tbinl-puty claims were lea implasive. 
In ~ 1990, Ekc.o'1 aCblley 1e11t Ohio EPA a CCJPT of 
Etco s ..-n1 bbi&y pDiicy. awaR 1hll it ccnaaimr.d 
polutioa adlllioal. ObD EPA a~~v-.. dill the policy 
wu -...rlded in May 1990. Ia Juue 1990, Elrco 
~ I Yarilol:e from lbc Jiabilily covaap 
teq~~hemeat, llut,lala'diM .-Ia, n:qucseed aUo EPA .c 
to ICt aa the n:qat. No f'ulfJicr Ktioll wu 1akaa Wltil 
Sqkdcr 19. 1992, wbcn am tiiiiJminJcd AIIJ''s 
parm~ee. bJ whi:h AHP obligarcd i.bldf 1o l8lilfy Bkw's 
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B. 

'lbe Uailod Sta~e~ flied lllit ••• f!k.o iD June 19'12, 
prior to Boo·• fioal ..,.,....., or ks Ylolatiom. The 
WIDpiMtt allepll lbat Etro violall:d bodl the tqUiatkml 
.... 1bc 1987 COIIIelll Older Ia failioa to =y with tbe 
filancial. aapoiiiiHlilJ sapiraw •a. ad iajunclive 
Rid ad adlnillistmlive ~ iD.....,. up to S2S.OOO 
~ day for adl yiolltioo, u permittal by 42 u.s.c. 
169l8. RllliJJ& on tbc puties• crou-molio• for 1111111111ry 
j~, 1be dislrict COll't lleld IIIII b: couscat order 
oblipecd Elm 10 aablilll fi....-Jal ...-.ace few c1osu1e 
... posl-cloluR em: aad 10 . ~ filllntial 
mpoiiiiHiity for dlinl-party claims, aod that Ekco had an 
iDdqJrnleut obl.iptMia UDder 40 C.F.R. I 26S.l.t1 to 
allhlisb .-..cw auorance for c:Joare. Tbe ccut 
wad lhe.atioolwheb:r Bkmwa bouDd to atablidl 
finucial ~ ror polt-eiollft cue aDd to dellblltiale 
~ fOI' thinl-plllt)' claims UDder II W.t45 aod 
26S.l47, mpec:tiwl)', IIIII decided tboee iuucs advcnely 
to Eb:a followinc trial. 

Tbe CIOUit dms con:luded dill Eb:o violau:d both tbe 
COIIIellt order aod the ~ionl in 1101 complyiag widl all 
lbR!e fi...;.t al:SpC*ibility ~. ud calculared 
the w111ia of days OD wiUda Elr.co was in violation, 
Jtaftio1 witb August 15, 1981, lbe dale 011 which lhe 
oo•elll Older fint ~ su..,inion of fmaDCial 
aapollllibility cloaldntRDI. 1bc c:aut ~ tbc clock: 

(I) with respect to Boo's obliptkm to establish 
fiiiiDCial ~ for c:loluR (I 265.143), on 
Seprembrr 20, 1992, tile day bti<R Ohio EPA 
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ra:ci'VOI abe fllll1 dociiiJICDation to cure ICdmical 
defa:ts iD lhe leacr of c:mlil (1486 days); 

(2) wilh n:spec:t 1o abc obliptioo to c:sablisb 
f"'maDCial ISSUJaocc fOI' p011t-c:.loswe care 
(f265.14S), on« abollt Jwly 28, 1992, wbcll Bkco 
IUimidcd a plaD for clan clollft (144S days); .md 

(3) with JCsped 10 die obliptioa 1o dc:multncc 
ruaacill rapomibility for" dlinl-pmy dlilm 
(§26S.l47), oo MaJdl 11, 1993, lbe date 00 whicb 
Ekco IDUbulittcd AJJP•s ~ lariDg a 1992 
nailer dian I 1981 dl'cctive dale (167S dlya). 

Tile ClOUt a...al a penally of $1(100 per day for ach *Y 
oa wbidl Elr.co ,.. io violalioa. fOI' a toCil of $4,8J6,000. 
Ulfiletl Stata v. l.lco llotuewllru. k. , Ml F. Supp. 97S 
(N.D. Obio 1994). 

D. IMbllity for VloW••a OMpt-.. te I'.Ublltl 
11a..w ~ '• c.....-e .... r.st­a...ceare 

Eckodoesu dwl ... e the •illra court's hoJdiuc lhat 
it ria'rrd bodl die COIIICIII Older aad die Kplatiuos,. 
11265.143 aad 265.145, ia lailioa 1o ~Y wilh irs 
oblipricww 10 aablilll fi!lllllcial UM8IICCI for doiUn: IJid 
poll-cto.rc am:. n-. tbc only......,_ raised oa appeal 
u 10 ~ lwu Ia!'==· • die teaiDillllllale.u of the 
~ •••a,_.,, diJca_ Ia Part IV. 

m. L111b11tJ ro.. V»'atln& ()bllptio- e. Dal,...nte 
Pn ......... IQ PNIItJ ,.. 11dnl-r.ty am.. 

'l'he dillrict court fOIDd that Ekl:o'a obtia•ioo to 
clcmoJ8nlc fiJI8DCial n:spoasibility foe lllinl-puty claims 
umc from two illlcpcDIJcm aoun:cs: lbc COORD oJder, by 
wllich F..b:o IJMmhipously ~ to comply willa 40 
C.P.R. §265.147; amii26S.147 itlelf. Etm clulleages 
bodt IJMCI fur die dillrict c:oun·a IJoldWB. Our aff'mam:e 
on cidJr.r gmuad is sufftc:knleo aff"ll'llllbe district court:'s 
r~ that Ekoo was in violation of an Gbliplion, aDd 
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tt.a subjecl 10 civil peoalties. We revin; the diltriet 
court'S bolcinp de DOYO. 

A. 40 C.F.R. 1265.147 

At fnt blusb, it is clifficu1t to c:onccive of a basis on 
whidl Eko could dispute it~ oblipliou 10 comply with 
1 265. 147. w~~atever the 1e0pe a1 a Clbliallions u. the 
ca.em order. 'lhe dillricl court c:onectly fouad ahlt Etco 
operata~ tbe Massillon ;...,.........,. • a diipOUI _facilit)' 
from at leul ~ 1988 to July 1992; lbat, lldalgb 
Eko ~ obtaiaecl a.e.im ........ il ,... IIOIIelhrJDu 
IUbject to die Put 26S finzri" ~; IJid lbat · 
1265.147 aquina anOWDIII'/~ of a haanloa Wille 
fKilily to ~ fiDDcial aapo.ibility for dml­
puty dailaa lbmuJhoul Chc clolule prcx:cs1 Ulllil r.w 
c~ il catiflal. l265.147(e). 2 Tbe cooclllsion ~ 
foliuM is dill Ekco Wll ......... 10 aJmply Ytilb 
I l6S. M7 -.nd1 die iiDpounlbcnt'a f..t tlCJ~~R was 
catificcl, 81111 violalcd ils ClbliptioD.. 

Eko aaa.pu eo lidc-sacp die~ of §26.5.147 
by rel)iDc oo fbe 1984 Hazanfws m1 Solid Wille 
AIKod..,., to abe RC1tA. Pub. L 98-616 (1984). 
lnrii.JdrAI iD dlOie ammc1ments is diiC provision codif'IICd at 
42 U.S.C. t ~e), w!Kh opalled., piK an OUIIicle 
liEil oa ._im 1111111. Punuut to I 6925(e). • exillliog 
111111 ditpu) facility MJUid lole iaterim .... uDca the 
fdily Jil:d for • fmal determiDitioa qm~· its 
pamil :r certiflrld that it wu :..::ri.ce = ... 
~ . . ... . aapoMibility 
~~I. 1985. die loa of fterim 
111a11 (L(m) deadline. Coup:ls initiaDv provided for 
iDiaim ....... to allow llazanlom waste faciifticl to Gpei'Me. 
while aiYioa die EPA mtlicicD. tilDe ID act oa permit 
applicatioal. As iDiicatlld by tbe LOIS amendmeDI, 
Co.gress cletcnDilled ill 1984 tllat OWDaliopeniOn sbou&d 

• • 

·e 

.... .... 
(,II 
OD 

N 
0 .... 
(,II .... .... .... 
N .... 
0 



e e 
10 flnii«J Sltllu •· El«:o HOIUewara. l~~e. No. 94-3268 

0 
OD 

' ... 
""' ' <10 
Cll 

a ... ... .. 
Cll 
<10 

...., 
~ 
N 
0 
N 
Cll ... 
• ~ 
N 
~ 

0 

11§1 
0 ... ... 



e 
No. 94--3268 Ulfit«l Slats "· Elct» ~. lrtc. 11 

We ckdine 10 trulllfonu a 1ta1u1o1J _. ... , ... --the loa of 
iaaim ...... -inlo a .......mo. froal ~ appliclble 
lqlllalaly obliptiom. ~ I 6925(e) in 1hil 
...... waM dd'at i1s obvioul of briJrgina facililiel 
into rua complilmz wilb 1he a . s. ,,. ir Gonion 
IWd l.JIIIIbtr Co .• RCRA AIJI)ell Mo. 91-4. 1994 RCRA 
LEXIS 29 II •s~ (lu8e 9. I~) (~ arpmeot that 
n:IIJC)IIdcDl wu DOt ICqlliftxl to OOIIIpiY -~ I 26S.I47 
because it bid cJJorn to cease opc:ntioltl). We tbe~efon: 
co.cl!ade dill Fho"s Gblisatioa 10 COIIIply with I 265. J.C7 
1n1 naffeeled by lbe 1984 LOIS amenctmeat. aod atr11111 
die district eomt'a Jddioa IbM Ek£o violated f 16S.I47 
and was IUbject m ciw penalties as a msull. 

B. ea. !•• :oeaee 
1)e COIIICIIt order ~rquilal Ekco to •(c]oq~ly with the 

fiDHM"ill rapoalibility RqUiranaa fDr do.ar~ ...01 
closure bas ka c:atificd, punuat 10 .fO C.F.R. 26S.l40 
lbrouah 26S.UI[.]• Etm claims ChK the empha•bcd 
wads tequired il Ollly to aublilh fioancial a.uruces for 
clollft a.l poat-dOIIR cue pimWit to I 265.143 md 
I 265.145. respectively, aa1 tbal die decree dicl.e: include 
the obliptim to ~te f~D~Dtial ~bilily for 
lhinl-pmty claiml u set forth in I ~.147. The cp:stion 
dwJ pi CIUDd is wbetber" f 265.147 imposca a •(wwncial 
feiPO'•~ ~ iJr c~o~ure• iD die cOIIIext of die 
come& ontcr at isalle. We coaclude lbat it docs. 

As .. inDal mateel' 1 lben: is ., quesaion IJut tbt 
1 265.147 is a •riiWICiaJ RSp<J~~~ibilily nquireiDCd. • 
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of tbc kmll of lbc COD:Dl orck:r _. Punuanl 10 tbe 
UDIIDbipous ~of abat erda'. Etco wa1 obliJated to 
complJ. willa 1 l&s. f47. . 

IV. Wlldber DWald Ceurt AIM.wed Ita Dla:r'edoa Ia 
SeUiac .A.out., Pmalty 

Section 3008(1) or 111c .RCRA pnJYida: 

ABy penoa w11o vitbt 1 1U1J teeplin:meDl of dUa 
P'btitle 111111 be lilhle lo tbe Uaad Staaa foe a civil 
pcalty iD ......... - locscoed szs.oao for ach 
IUCb vicUtioa. Bldl4ay II lUCia yjobtjon lbaU, for 
~- of dlil IIIIMcctiaD, cOIIItilulc a 1Cp811llc 

42 U.S.C. f 6928{J). sw.etioa =idei that a 
m.doD of a =ag;.e onlcr abo the viollax 
uject lo a $25, per .. , ,aally. In ~ civil 
pe••~. il)•~~.f9r the cout to tHe iDtoaa:ount 
lhc ~~"~t~'aod any 1ood faidl eft'OIU 
to comply. See 4Z U.S.C. I 6928(8)(3). NIID:RIUI Giber 
fa1Dn ale ldc\lllll, iocludia& die ... a.ccl by tile 
Ya.tioa, _, a:ouomic beaefit daiwd from 
......,uaace. * violator's lbilit)' to ~tbe 
P""':·~·• COIIduct, IIIII die clarity of lbe · aliGn 
illvolved. lllfil«< Sttlll!s v. Bdlllellea Slul Curp. , P. 
Supp. 1047,10S!i(N.D. :W. 19J3)(collecti•asea>. Tile 
1• MIDII of civil pc::altiel is commiaed to lbc illformcd 
dilaetiDn of abc oowt. IIIII we ICYiew Gilly for lbule of 
diiaelion. Ulliled Slllla v. Jl"~n ~ IJNl 
lltltik, 49 F.3d 1197. 120.5 (6tl Cir. 1995) (citing Ullit«< 
Stata fP.A v. Elt~Dl W't»* Contrtll, Inc .• 917 P.ld 
327. 33S (7th c~r. t9IJO). ur~. dmi«J. 499 u.s. ~s 
(1991)). 'This court •iD f'md u 8bme of dia'etion wileD 
the disma CIDIIIt n:lies Oil clearly emiOeOU& f'UidincB Of fact 
Gl' aes u erroneous lepJ ..... rd. NniMRft "· NoriV, 
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whicb it wa1 exccutal. 5 Etco doa"Dttlk:d that ICCUrcd 
tu.1s ~ available in amomu Cbat "WaC lltisfiCtorJ to 
Obio EPA. Tbe priiEipal purpose of 1bc RplatioDI dais 
.. fulfilled ..... B£0 lllloukl 80t be n:::quind to .. y lbe 
..e ....,.... in pelllllil:s for tbe pedod iJUowiag ils 
........ compliaoce U it IIUIIt paf foltbe period Wilen 
il was ill c:omplde dcflult. We lbeicfcR aeaaud to pamil 
lhc dillrict CCJUit to te-a-- die ~ ~ 10 he 
;...-. for' die tai'* ..... allow. 

Tbe cliltri:t court did DOt .... ill di.mioa in its 
,.,..,.. of Fll:o's tan~inina lllilipdoo clliml. l!kco 
COKedl:s dill 1be 111a11t of its.,.,...., aa be ~ on die 
CCCJIIOIIIic lac& pined ........ IIOIEOIIIpliance, .... 
cu-=udl 11111 die court errm by alaalatiaJ lbe IJIIOI•niS 
•• ., am in not procurin& • ~eaer ot cm~it a 
lialaility insuruce awenae. rat.er -.... aridl ~ to 
die com 11Jrinptely ia::um.d by AHP ill JIIUCUI'inl• Ieder 
of amit and ill lllf.mjlti• a parantee. a.:o, aot AHP, 
was boad by *~ioas aod m..Dl ordr:r. 1 Ulltil 
AHP llcppCd fonwd, F.ko •• ~ to comply with 
the Kplationl, uad rcali.d COil aariup by DO( doq 
10.' 

5Aa oallrJUIIICIIl, pl•iocilf"s COUDid. ~bit Ohio 
BPA n:jecfed die IIW tmW ..-.• Wl of a~ dul Eb:o. 
- ..... .,.ic to ..tiel ill JiiiJllit}' a pelllll8 for die yam 
beflft ........... 0e ........ If *Ia ..... lbe CIIC, OtiG 
EPA aJUid Mvela:cpud die..-- wbile ._.... llle npt10 
~ - Nllf._MJR'!L~~..p=ae"la. Aa II II, Oblo EPA"I 
~dii:~·· ..... .., npficatly Rllucc 
lbe ICOpe etlGe ........... 

~le a.:o ....,_Y _. • ._ wr AHP- 11 111 tiD:s 
-liplod 1D lllidy ill ...... ity .......... AIIFI ..... rlna II lea 
.................. •wily ...... ia d:e JM~d-cdocw ...... 
tbraldWs. ..... Jiri&:a ..... 10 "-1. 

7
Wc .... 110 ~ CfiOI' Ia lbc cout'l ~ .t 

plaimdft"aaped Icil--y CID lb= c:olt uvUp ID J!bo. 
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Re: Ekco Housewares Company 
Stark County 
OHD 015-205-424 
Generator 

Mr. Leo Hahn November 23, 1984 
Ekco Housewares Company 
359 State Avenue Extension N.W. 
Massillon, Ohio 44646 

Dear Mr. Hahn: 

On November 9, 1984, Eileen Mohr and I visited the Ekco Housewares 
Company to investigate a complaint received by this office, conduct 
a reinspection of your facility with respect to the Ohio Hazardous 
Waste regulations, and to discuss the ground water problem at your 
facility. You represented Ekco during this visit. 

Recently this office received a complaint regarding the alleged dumping 
of solvents by Ekco employees behind the plant. No evidence of recent 
solvent dumping was observed, although soils appeared stained from 
mismanagement of oils in the area of concern. Contaminated soils should 
be cleaned up and disposed of properly. 

With regards to the generator reinspection, it is apparent that much 
effort has been exerted to obtain compliance with the applicable Ohio 
Hazardous Waste rules although a few deficiencies still exist including: 

1. A list of emergency equipment including safety equipment, fire 
control equipment, and spill control equipment should be added to 
the Contingency Plant prepared by Ekco. 

2~ Drums of water/solvent condensate generated from.the vapor degreasers 
mus-t be marked with the words "Hazardous Wasteu and the date of· 
accumulation. The presence of trichloroethylene or 1,1,1 trichloro­
ethane contained in this mixture constitute the condensate as a 
listed FOOl hazardous waste. 

Regarding the conversation we had concerning the ground water contamination 
issue at your facility, we decided that another meeting will be scheduled 
at the Northeast District Office after Eillen Mohr has a chance to review 
the investigative work that has been completed by Oh1o Drilling. I will 
be in contact with Mr. Shingleton in the near future to decide on a date 
for this meeting. 

Northeast District Office 
2110 E. Aurora Road, Twinsburg, Ohio 44087 • (216) 425·9171 E001993 
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Mr. Leo Hahn 
Ekco Housewares Company 
Page 2 . 

November 23, 1984 

Please forward to_~e within 30 days from the date of this letter a copy of your 
facility's Contingency Plan with the additions mentioned above. 

Please contact me at (216) 425-9171 if you have any questions. 

Waste Management 

RB:kr 

cc: Paula Cotter, DSHWM, Central Office 
En een Mohr, D\4Qt<1A, Northeast District Office 
Tom Shingleton, Ekco Housewares 

E001994 
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NcdiMI DlltfiOI OIIWl. 
ZllO&..-.e~-~- --· 
T ........... OHe-·· 
121 I) Q5.11'71 

!'!are! ~7. 1989 

Mr. fhoaaa J. Sbin1le~oa 
!KCO IQuaaware•, IA=• 
flaaailloa Vorke 
''' s~ate Ava., R.s. 
p, O. IOZ ,60 
M&ll11laa, Oh1o 4'641 

Dear lr. SbiAiletoa: 

lEa &:KCO HO~Si 
S'fARJC COU!f 
OKD 045-20 

Clllftl'IIJ) !IAIL 

Oa le)ruarr 29, 1981, I aat with JOD aa4 !oa Ia 
coaduot aa 1a•pect1oa of the IICO lo~••••••• ••••ill 
Alao pr••••• 4~r1ac the Laapeot1oa were Va1ter lied, 
Xea Patriae aad !ia loGu1&U!III· !he p1&&-Jo•• o~ the ••• 'o deteraine tb1a taoi11t1'• coatliaaoe wit 
Je4eral llaaar4ol11 •••te reculat1oaa. C-op1•• ot the 
report• are atta:hed tor 1'u: record•· 

The fallow1a• violatioa• •••• aot•d 4uriac 

IJ~. 

£~ 
·. J~ 

,. """~.u.:. 

oY•oll1o to 
lao1litJ• u.s,, IPA, 

iaapectioa 
State aad 

1a•pect1oa 

t. la•ar4oua waat•• · aoo\uaulatle4 at or Dear t~ poiDt of 
1•aeratioa •~•t ~ •• ~ore! ia ooata1•••• wh1o~ ••• olo••• 
(aaoept ·~•D a441•• vaatea) aa• w~ie~ ••• aarke4 to 14aat1t7 
-h• ooataate (40 OPI 2,2. '" ••• OAC ,'745•52-34) Oao Cl r-ua 
o t w • • t • • 11 i o o • o o • ' 1 a 1 w a • a o t l a o • 1 • 4 , o • ll ru • a t 
'•lreaaar •t~ll oottoaa wa• Aoi G~O&I4e 

2. !ao f&oi1l17'• camt1Ditacr plan suet 1 
aotificatiom ot Ob1o SPA laeraencr lespoase &I ar~ or the 
•••r1eD07 procedure• to ~e tcllove4 (OAC ''74,•6' '' (D)). 

'· th• tao11it7 auat tttabliah t1~aac1al aaRur&Qct tor cloaure 
(4-0 C71 28,.14' aad OAC ,'745•61•4'), an~ to l1ab111':7 coY••••• (40 era 255.147 an4 OAa l745-66-47}. 

It 11 •~•o reo~••••4•4 that t~e 1n•peot1oa loca tor he atoP&It 
area a inoll14e a 4eao ro1p:ioa · ot' ·wha~· 11 · 'Oa1nc loolced to!" 4uJ"1nl 
the tas,eotioa. 

E002077 
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• .•. ···'•)f larch 1'?, 
!lr. 'l'boaa•...; ...:·· lh1aaleton 

1he taellit7'1 eoaplian:e v:th aroundvater ~on!torina 
wa1 ftQt reviewe&i 111U'1DI the 1zupec~to::1. A. c:oa 
eroun4wattr 11oni.to:oia1 !valuatioa ot -.:hie ~ac:111 
c~a4ucte4 bt th• Ohio £P1 iD the near ~~t~re. 
c~apliaooe With sr=~adwater resulati.ona will ee eat 
that tiae. 

It ia •7 ua4tl'••••• tbet a dzoatt oloeuzoe plaa hae be 
rol' tbie taollit7 aa4 bae beea aueaitted •o u.s. IPA 
Ohio IPA alto nee4a to ~· provi4e4 aopiea ot 
Coa,liaaoe wi'h oloaure reslll&tt.oa.t will ~. '"eTle•t 
receipt of 'h• clo•u~• plan. 

111&11 •u,att,to •1 atten~1oa, 4oeuaent&t1on that 
111,14 Y1ol&t10ill aavt btta aorrec:tl4 w1tll1a '0 4& 
reae1pt ot th11 letter. tr tou DaYt aar quett1oaa, t 
call at at (Z11) 42,•917t. 

01'110 !PA 
!!DO 

IIUlatiODS 
rtht:u1·tt 
1 will ~e 
Jaei.li.ty 

'sliah•• at: 

a pl'epart4 
01' l'tTieVe 
h1t plan. 

llJOil 0\U• 

":bl &'OYt 
1 ot roar 
tl tr•• ~o 

A LaZL4 :Dtapoaal ltatri~ t1on inapeotioa ••• al1o co 4uote4; 1111 
4e~ic1enaiea w1re noted. A ~OPT ot thia rep~rt ~111 forwarded 
to u.s. 1!1 • !eaion v. -
Si!loertlr,-

\s~E~-rfl~{k .... L 
S~1au J, KoCagtliD 
luvironaental Sc:1eat1at 
D1Y1a1on o~ !oli4 aa4 RaaaP4oua Vaate 
lall&l•••at 

SIX/•p 

cca DaYe l~o1'i•, IIRVX, OeatPal Office 
De~-7 ler1, DSKVK, I!DO 

E002078 
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• 
Susan E. McCauslin 
Environmental Scientist 

EKCQ 
HOUSEWARES. INC. 

Division Of Solid & Hazardous Waste Management 
Ohio EPA 
Northeast District Office 
2110 East Aurora Road 
TWinsburg, Ohio 44087-1969 

Re: Ekco Housewares, Inc. 
Stark County OHD 045-205-424 

Dear Ms. McCauslin: 

RECEIVED 

U~i":. L=v:·:. ·:CHii FERRIS 
r· ... ,,.y 1 l:'"li'I='O P.C. 

April 22, 1988 

Reference is made to your ietter dated March 17, 1988. Ekco Housewares' Massillon 
facility has corrected the first two violations noted in youT letter. 

With respect to the third noted violation·, i.e., the establishment of financial 
assurance, we respectfully request an extension of time in which to comply with that 
requirement. First, Ekco is negotiating with the United States Environmental 
Protection Agency Region 5 a consent order that will include a RCRA closure plan. 
Until that closure plan is finally approved, the amount of closure and post-closure 
care costs for which financial assurance will be established will not be known. We 
respectfully suggest that consistent financial assurances should be established for 
both federal and state requirements. 

Second, you may be aware that the predecessor owners of Ekco Housewares, Inc. (Ekco) 
have assumed responsibility for, among other things, closure of the Lagoon/surface 
impoundment. As a result, Ekco has requested the predecessor owners to arrange the 
financial assurance for closure and liability coverage requested by you in your Letter 
of March 17, 1988. The predecessor owners are, at this time, reviewing our request. 
We expect a definitive response shortly. 

In light of these circumstances, as our lawyer indicated to you by telephone today, 
we request an extension of time in which to respond to the third alleged violation 
until May 31, 1988. We intend to keep you informed as to our progress in complying 
with this requirement. 

Very truly yours, 

CC: J. Weinstein 
c. F. Kerry 
J. Mantel 
s. A. Tasher 
R. N. Fox E002079 

P.O. Bol< 560 • Mass1llon. Oh1o *~h~S-0%0 • Tt'lephune ."!I bl832·50:!b 
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P 0. Box 1049. 1100 waterMark Dr. 
Columbus. Ohio -'3266.;.0149 

September 22, 1989 

Thomas J. Shingleton, Plant Mnager 
Ecko Housewares, Inc ••. Massillon works 
359 State Avenue, u.w. 
P.O. Box 560 
Massillon, OK 44648 

Dear "r. Shingleton: 

Rl: ICico HoUsewares, Inc. 
MssUlon ~u 
OHD045205424 
Financial Assurance 

• 

on sept.-Dar 21, 1989, I conducted an annual financial record review for lc:ko 
Housewares, Inc: •• Massillon workS, to. evaluate COIIpU&nee with the financial 
assurance requir ... nts, set forth 1n Ohio ~1n1strative COde (OAC) rules 
3145-66-42 through 3145-66-41. under these rules, Bc:ko Housewares, Massillon 
works, .ust have and aaintain cost estt.ates for hazardous waste facility closure 
and post-closure care, financial assurance for closure and post-closure care, and 
liability coverage for sudden and non-sudden accidental occurrences. 

To date, !c:ko Housewares, Massillon works, has not provided any dOCUIIItntation 
demonstrating c:a.plianc:e with these financial assurance requir ... nts. therefore, 
the facility is in violation of OAC rules 3145-66-42 through 3145-66-41. 

I note that the August, 1988 closure plan for the facility was disappoved by Ohio 
EPA, effective February 6, 1989. This plan included a $999,100.00 closure cost 
estimate and a $141,000.00 post-closure cost estt.ate. consequently, estt.ates 
must be revised, purs~t to OAC rules 3145-66-42 and ~145-66-44, before Ecko 
Housewares, Massillon works establishes a financial assurance Mchanisa(s) for 
closure and post-closure care, pursuant to OAC rules 3145-66-43 and 3145-66-45. 

As a result of ~ review, I note that !cko Housewares, Massillon works was 
previously infor.ed of the aboVe violations and requtr ... nts by letter dated Marc 
11, 1988, froa Ohio IPA, Northeast District Office. In addition, !c:ko HOUsewares 
Massillon worts entered into a Partial consent Agre ... nt and Pinal Order with u.s 
EPA, Region v (Docket NO. v-w-81-R-008) which required coapUance with the 
financial assurance requireaents until final closure, pursuant to 40 CPR 265.140 
through 265.151. 



ThOMS J. Shingleton 
septe.ber 25, 1989 
Page 'fwo 

Please su~it docu.entation within thirty (30) days of receipt of this letter 
de.anstrating that lcko Housewares, Inc., Massillon works has abated the above 
violations and is in ca.pliance with the require .. nts of OAC rules 3745-66-42 
through 3745-66-47. If you have any questions, please call me at (614)644-2944. 

sincerely, 

(I~Q.~ 
~;ol~~: Re~son 
RCRA lnforc ... nt section . 
Division of S0114 and Hazardous Waste Kanage .. nt 

CJR/dr 
l829S/55-56 

cc: Mike savage, DSHWR 
susan Mceaus lin, NBDO 
Sally Averill, u.s. EPA, Region v 

• 
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_.flla.lllll:lln U UI ... II:Ill~ 

11'.0. lox 1041, 1100 WlllrMIIk Dr. 
OOiumbut, Chlo ~211-01., 
(81•) 14-i·3020 Fu (11-i) 144·2329 

octcbc' 16, 1990 

~A.--
~~ ft'CciK:ta ~ 
68! '1!3Ud--. 
Nlw Yor;k, NW Yea 10017 

c.u *· ...,.., 

R E.:~;'...': J 

Ria DieD Be I BM!, D:ll::. 
CII)()452Q!G4 
r~~ 

Oft J\ma 21, 1110 Cb:Lo .. noli...S yaz l&te&' dllt:ecl ~ 25, 1JIO with 
llt't&md (1) I&tc of C:Z.:U.t lie). IC-7101C 1•11d by JIIDI:I) De l'l:laa to tm 
~ JkiDa ft'CciK:ta ~ Clft Nly 2~, 11101 .. (2) ~ ·--at 
ctc'ecl into Cft *Y u, 1110 be •m tt. ~ a:.. l=cb:::t8 CI:IEpCatica . 
mS tot.~ llilft&:I9K IJiiWt Oacey. ~ <b7 I U In aDI:i.tt..d 
C11 blb&lf of ~ Dco lk:A.-U., IDe, f'tc1 1 ~ zeii&MIUid aboft to -.t ~ 
~ ........,. ~ tar cl.amn c.n In!:! pca-cl.oaft can u 
-. fazth 1n ano ~~ Cedi CCIC) m1.- 3"7e-eru .s :ne-66-45. 
q:,C11 zwvWt ot ~ dna I Cl, Cldo - aiD ~ fo1 1«7"d~Jg 'ri.o.1&icm ot ta 
C:W:: 

1. C.C z:a1a 3'7G-II a, 1745-11-45, ,_._ ~ 1at:tw o1 CDdit ...t 
t. iM'Id to tM __.«~-a It'•~ -.ta ~ 
Cb1o .. c:uzonatl.y daM liCit .... ~ = poet-c1olun u.z-. ~ *'cb t.l.1Gw • t:bt.ld paft.y C.th ••• .,. ... i•l 
a-u-~· to~~· ...... IICii = ~ 01: 
poet-c1olun of.~ ... ftcll1i:y. 

2. c.: N1e 3745-.. G (C) (3) (a) I 3"7.S.M-e (C) (3) (a) I )we-~ 
tetter of Cndit .. me: ~kiF • ~ A;nld 
dl~ ot tM !zu8t. IF L. 'b ~~ of tt. ClaDt.= ..S 
~ .n nat ~by m..,.. ftf:l.t/IMl bee= 
·~-~- c:w: zule.3'7a-!5-51~. 

3, C.C mJ.e 3745-61-0 CC) (4) 1 JJG-e&-45 (c) (4)' 1 lww•• the ~ of 
CNdit .. DICit ~- • ~ ftal tM omK Clll:' cpmtcz 
with tM ild: 12 10D If I cd a.l in ~ J:Ul.- • 

·~·· 
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Qlnl.d:lm A. .... 
Octcblc 18, 1190 
P9 'r..o 

PJ.eue ~within Wzty (30) day8 of _,.;rt of W.. J.ettco, 
~in; that tn. 1&tC' of CN:lit. baa bee iu\a:S ac:luaiwly to the 
c:MnR ozo CllpK&toozo of~ t.cllity, Dco ~. Inc., cc jointly to~ 
~ a:. Procb::t8 Cal:px'aticl1 m:llk= ~. _r:Xi: rl.eua al.a 
incl\da dao!"W\tattcn l'MOl.ving tM ~ violaticm. aatec:l ~. 

I~ thll w.mr ot Credit caranot 1:1e U.lld to ~~ceo ~~cu~._.., IDe., C22.io lB. 
rr.!J ~ all.awing t3 facTI 1 tty to UM ~ ~ pezty ~ of Cndit to 
~ ~ with ex z:W.M 3'7e-tH3 m:~ 374!-11-45 Cl:'1 ~ tuia 
of a "~ ~ ~" u ~ in C:W: Z\ll.e 3'745-66-
4'7 (CJ) • In eithR ca., atl.o EA Z'ICI'Mt8 that ~ ..C.cm am. frcclJct.a 
~ U:mit. ~to c:'bio DA *icb cteec:rible the "~ 
~. ~" t.twwm ta. '-rie~n Ia. kocb:t.8 ~ ltd 
lkco aou-na, lnc. 

It yau hMtl any ~ c: vi& to dim.-. W. ~, I •Y t. ~ at 
(114)&14•2934. 

~y, 

• 

~~ - 1fUt8 lt\tarw&t leaticm 
Diviaicn ot loUd and ~ 111eta ~ 

CCI ~ ~ 1:.8111, Cl) 
.,... loJW, ...... l.:o 
~ a.cc, 'tl.l.Jd.8 bZr' C.]]..,_. 
""""e· ~ lllco aa.. .... , tac. 
lall.y JINr:iU, '0. •• .., Jll9ioD v 
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• \ aiiEPA 
State of Ohio EDYilaiiiiMIItal Protection Asency 

P.O. Box 1M, 1800 W..w.rtt Dr. 
Columbus. Qio .:121&01. 
(614) 64<1-3020 
FAX 161.&) 64<1·2329 

July 8, 1991 

Geral.dine A. ~ 
Iaw DepiU:tDEilt 
American Hcma ProdUcts Corporation 
685 '1biJ:cl Avw:IUe 
New Yoxk, N!' lOOU 7 

,--e• SbiQllat:at, Plant Mlnagar 
/ Eltco ~, Inc. 
i 359 State A'V8me, Nlf ·, 
"--. Musill.cn, CB 44648 __. ' . 

Dear Mil. !Die and. Mr. Shi.D;l.etcla: 

- -\~ .. ·-

Ba: D:co Bat sane, Im:. 
aiD04S205424 

George V. V: 

en JUne Z7, 1991 (JW:) l!l'A c:xntJCted a reri.elf of the flzvmc:ial ~ and 
1 iahi li:ty oove.rage doam-'!tat~cn ca til.e tor the D:co Bauaiii~Ea, Inc. 
MuaU lc:m, Cbio fac:flity re:tc•Oid abc:lve. 'b factli:ty vu eval.uated t= 
oc:apllance with the cloa:e/post~ ~ estimate, c:losum/post-clceuJ:e 
fiMncial, and l:feh:!l:fty wage~ u aet taz:th in ano 
Wnist.xati:ve Code (ale) rW.ea 3745-66-42 tl:lrcugb 37e-66-45 and 3745 66 47. 

To dl!al::last:nte f1 TVII"'C=i al UIIUr8DC8 for c:losuze and pollt-c:lolluw c:az:8 in 
wc::lanoe with OIC m1M 3745-66-42 tl:lrcugb 3745-66-4.5, Bkco BclullalU'88, 
Inc. uses z.tter of Credit No. IC-78084 ia..-:1 by Sanoa di P.aaa an Hay 24, 
1990 in the -.,.mt of .$1,SOO,OOO.OO. A 'hust A;Leawlt tl1l:end into tab~ 

. AmriaiD Ball8 ftocb:ta C=pal:at.ian am the ~ BaDove&: TJ:uat 
Ccllpny CID Mly 11, 1990 ~the L8tt:E of Credit. To dlai:IDat:nte 
1i eb:l H:ty ~ tor 8'JCtlen and ~ acx::fc1erJt:al ~, l!:la:lo Hcua...... Inc. baa aat ..aa:Ltt.d doa....zt-ti Cl1 of ooapl ian:. with oic :z:ule 
3745-66-47 to aw:, Bl'A. 

'!he following Ti.ol-tic:m xaain8 cut:atand:inq f:z:aD t:be Octcl:ler 16, 1990 .natioe 
of violatica amt to ~ A. Mou of ~ Ball8 h'ocb:ta Ccl:pontian: 

OJIC mlM 3745-66-43 (C) (4) and 3745-66-45 (C) (4) , br!DJM t!Je Letter of 
Credit ,... nat IICCXIIpDied by a later ~ the <M~E or c:prat:ar 
oontain:f.D.l the ~· ' icn spec:i fled in tbMe rW.ea. 

E002087 
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Geraldine A. M:lss 
American Hale l?rcduc:ts 
and 
'l'haDas Shingleton 
~ Housewares, Inc. 
July 8, 1991 
Page Two 

As a result of the JUne 27, 1991 review Ch:io EPA finds the following OAC 
violations: 

1. IX J:Ul.es 3745-66-42 and 3745-66-44, because it arpears that EJcQo 
Housewares, "'-':'. ~ ~ not maintaininq OA:cent closure and post-closure 
O'lSt estimates in ao:xu:danoe with these rules. The August, 1988 
closw:e plan listed a closure oost estimate of $999,700.00 and a 
post-closw:e cost estimate of $747,000.00. 'lbese estimates .have not 
been at least adjusted annually for inflationaxy increases. l?leue 
sutlllit the cm::cant estimates for the facility. The Letter of Q:edit 
amount RUSt be ma.i.nt:aineci at a level oonsistent with the o.u:::cent 
estimates. 

2. CW:: rules 3745-66-42 through 3745-66-45, the c::u:cxent Istter of 
Credit amcunt does nat mf1 ec::t an 'infl atic:maxy inc::reaae f:r:aD the 
1990 aaamt. '!be estimates llllllt, at a mi.nilii.ID, be adjusted amutlly 
for infl aticn. within sixty days prior to the anniversary date of tbe 
Latter of Credit (May 24). 1181 the Mtimates exceed the amcunt of 
the Latter of Credit, within sixty (60) days after the inc:r:e&M is 
made the 8IIIOUnt SIIJSt either be reviaed upwam or additiam.l 
financial auu:t2mCe DUSt be cbtainec1 to cover the cli.fterenca. 

3. 

en a related. matter, review of the 'l'%ust Agz6618zt %:8V'Mls tbat tbe 
lfOrdin; is now inconsistent with the lfOrdin; of the Istter of 
Cndit. Since the Letter of Credit is is111wd. jointly to Ekco 
Hcuaewues, Inc. and .Jaerican BeiDa l?rodnc:ta CoJ:po:tatic:a, the 'l'l:uat 
Agl:eaa&lt lfOrdin; DUSt aliJo be 8IIIIIDdac:1 to ref] act l:loth parties. 

CW:: J:Ule 3745-66-47, beQ!nae Ekco Houaa~raz:es, Inc. has not 
estahl i shed and mai.nt:ainac1 1 i al)i 1 ; :ty CXManq8 for sudden aD1 
~ aa::idental ocx::mrerJCeS. '1be a:. policy for Ekco GJ:tqJ, 
Inc., %1!108i'Ved. by auo RA a~ April 24, 1990, does nat meet the 
~ for sudl::llft acdc1ental ~ since it caD:aina an 
abeolute excl,w;cm for pollution ~· ~, a 
c:ez:tific:at:e ex: ~ .... not sd::laitteci in 8QQO%daaca with this 
z:ule. A~ for variance frarl the ncnsucXIan acc:i.cls1tal 
oo:::urreDOM requinaB1t baa been sut:mitteci to <JU.o El'A ragaz:din; 
this att.er. au.o !D. will rupcnd to the variance under aepuate 
cavw. Pa'dinq a napanae fz:aD Chio JmA, the sd:mi.ttal of a 
variance ~ does not relieve Bkco lfc:luaewa%ea, Inc. fraD the 
requ.i.z:aamts of thi.s rule. · 

E002088 
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GeraJ.dine A. MJss 
American Hare :Products 
and 
'lb:::mas Sh.i.nqletcm 
EJcco Housewares, Inc. 
July 8, 1991 
:Page Three 

Within thirty (30) days of receipt of this letter, please sutmit 
documantaticm demcnstratinq that EkCX) Housewares, Inc. has abated the 
violations cited above. If you haw my questiCXlS, I may be reached at 
(614) 644-2934. 

Sincerely, 

~7:.., 
Hazar:dcus Waste Enforoaneilt Sectia1 
Division of Solid and Hazardous Waste Ml!lnagaDant 

Sp.Ct.lat 

oc: Iam:ie st:averwcn, HIES, OSIII( 

IW:an Nesbit, OSEIM, NI!2X) 

Sally u. 

E002089 
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t. ~C- 1 4-92 MON 15:28 

c:ltlm\ 
,'State of Obio &Yilaaalndal Protectioa Apncy 

George V. VoinOVJCh 
C..... or 

r- .• 

Boa UMB, 1100 Wallr'Mirk Dr. 
mbul. OhiD 43288-0148 

Donald R. SducgarO.Ia 
Dnowr 

,. '4) 644-3020 
F~(614)~23at 

August 11, 1992 

Geraldine A. M3i 
Law Departlr8nt 
1rlerican Hare Prailcta Col:pcmltiCil 
695 'ltW.'d AveDJe 
New Yatk, NY 10017 

'nlaras Shingletcn, Plant ~ 
!kco~, IDe. 
359 State Aveeue, llf 
*&aillm, CH 44648 

Dear MB. ltteS and Mr. Shingletcll: 

Re: ikcO ~. Inc. 
CIID045205424 

em JUly 21, 1992, Cllio BPA cx:mncted a review Of the tiMD:ial asa.ance and 
liability covemge dcamerltatia'l en file far the ~ ~. Inc. 
Missillcn, Olio faeility tefe:renc:ec1 abaYa. 1be facility ws evaluated for 
carpliance with the clamre/pcet·clceute ocst aetinte, cJ.osure/pcat·closute 
timndal am liability cavaraee ~ u eat fart.h in au.o 
Mninistmtive CC6a (Ole) Ne8 3745-66-42 tm:ough 3745-66·.&5 m1 3745-66-4.7. 

'Ib dalalst%ate financial aaammce for cl.ca1:A 8Zld pcet·clasure care in 
acoordanca with 01tC rules 3745·66·42 t:hraJgb 3745·66·45, llcco Hl::lueewamil, 
Inc. uses tstter a! .Credit No. IC-78084 iuued by ~ di RaiB a1 ley 24, 
1990 in the aao mt of $1, 500, 000. oo. A 'l'I'Uat 1IQreatalt llltCed into betue sn 
~can · an PmlJca eotporatia1 am the Mla.Lfa.ct:uraz HaDover T:ust 
CCJrpmf a1 May u, 1990 a.ccarpm:L• the tetter a! Ctwti.t. BkOO !blsaerel, 
Inc. bas not IUtmi.tted ct:xunmtaticn to dsraWtrate CXllpl.iaDce with cw:: tUle 
3745-66-47. 

......"-~IU mrain8 CJltstardi ng fmn the Octd:ler 161 l99Q m:l 
~ violat.ica amt to Gezaldine A. M;es cf laBrican li:rt1e 

1111 'lbala& Sbizlglata1 of m.:co lblsale.res, Inc. 

Cl1IC zu1l8 3'745-66-0 (Q (4.) alii 3745 .. 66·45 (Q (4) , branae the tetter ot 
credit ,.. llCt acca•pn1 ed by a letter txal\ tbe 01a1r or qerator 
~ tbe Wcmratim llpld.fied in t:lae zulee. 

'Ib dsl:niltmte abltcent of tbe abO'Je violaticma, please 8Ul::mit the ~ 
CMlar/c:peratar' a letter to thi8 otfic::e for review. 



~ HaJsewares 1 Inc. 
J\lly 211 1992 
Page 2 

Au.gu.st ll. 1992 

'Ihe followin] violatiaJS resr&in ootstarxiing f:ran the July 8 1 1991 Notice of 
ViolatiCXl sent to Get'aldine A. MEs of Anerican Hare Products Co~ration and 
'I1latas Sllinileton, mtco Hwsewaras, Inc. 'Illese violations 'ft1ere also 
discovered dlril'lg the July 21, 1992 review of the financial assurance 
doo.mentaticn a:xi the carany' a n'Cll!lt recent:. cloaure/p:!St ·clOSU%'8 cost 
estinates as included in the ~ CJ.arure Plan for Ekco lb.1sMres dated July 
23, 1992. 

1. <me xules 37~-66-42 am 3745-66-44, because B«:o Ho.lset.ares, me. 
~ not n..1nta.in:ing current claru:re alXl post-closure cost estinates 
in accordance with theSe rules. A review of the carpny' s previaJS 
cost est:inates as inc:luc5er:l in the August, 1988 clcsure plan :reveals 
a closure ccst estinate of $9991 700. oo an:! a pc:&t ·clarure cost 
estimate of $7471000.00. Since 1988, these est±mates were not at 
least adjusted amJJal.ly for illtlatiamy increases. '!he nDSt 
recent ccst estilrate as incluc5er:l in the JUly 23, 1992 CJ.c:sure Plan. 
identifies the closure cost estiaate as $1, 363, 600. oo, a decxease 
of $383,300.00 from the previous 1988 esttmate • 

In review of the July 23, 1992 estUra.te, it also does DOt arper that 
closure decaltam.i.na.tia1 activities have bean a.coo.mted for in the 
estimlte. FUrther, the July -231 1992 esti.ttata cb!s net aecamt for arrt · 
post-clarure activities, previc:usly estinBted at $747,000.00. 

'Ib dstcnstmte abatarent of the above violatial&, please sukmit 
docurrentation to this attica which suiJstantiates the al::love referenced 
decrease in the total cost estin'ate am the el~tian of costs 
associated. with post·Cl.arurc. Inolu.Bi with this sul:rnittal, please 
provide this office with a CXP.f at the oarpany' s currant detailed cost 
estiml.te which include~~ a brMkdown of tha specific: c::cst:s a.ssoei.a.tecl 
with ~ aspects ot cloaure,/pcjst-clCBU.re activities. 

2. OIC ~ 3?45-66-43 Bid 3745·66-45, bec7uJee the ew:rent IBtt:.ar 
of Cl:ad:Lt aao.mt doe8 net reflect an infl.atiam:y increase fmn 
~ lJJO am 1991 arromes. 'Ihe eetilrates nust, at a minimJm, 

ldjuated amal ly for inflaticll within sixty days prior to 
1Dni'V8Z'E%Y date Of the r.tter Of creait (M!y 24) • 'When 
18tiaates eMX:leed tha annznt of the :tetter of ·creclit I within 

(60) dayl after the increase is nade the. mro.mt nust 
either :be mvised uprll1"d or additialal financial assw:ance rrust 
be obta 1 ned to cover the ditterence. 

'!his viola.tiCil will rarain Ql~ pmdi ng %e0eipt am review ot 
additicm.J. d0c:ummta.tia1 IIUCstanti:.: =v the recant deC:%ease in the 
clc:sure/pcst-cloe-Jre esti!rate ey tllic· ~.?A. 



ikco~. Inc. 
July 21, 1992 
Page 3 
August 11, 1992 

3. CIIC m1e 374:5-66·4:7, because Ekco Halaf!'tllaresl Inc. has not 
establiahed am naintained lial:dlity cavemge for &~riden am 
noosudden accidental occunences. 

'lhe mL policy for Ekco Grolp, Inc:. 1 received by Cilio EPA an 
April 24, 1990, expired a:!. 8ept«lt:ler 7, 1990. 'Ibis policy did 
not neat the requirEments for sudden aoeidectal ocon:rences 
beeatl&e it calt:ainfd an absolute exr.:J.usiat for pollutim 
ccuerage. ~. a Oirtificate or ~t was not 
sutmLtted in a.ccardarJce with this t'Ule. 

In a. letter dated A1.Jau8t 2, 1991, CJlio BPA wtified Geraldine 
A. rau of Jrrerlcan !tire PrcDJcts Cotp:n.tiCil that. a request 
fer wrlanca fran the requ1ranmts ot ~ J.'Ul.a 3745-66-47 
sutrn:l.tted fer likco HaJsMarlls, Inc. a1 J\me 11, 1991 coJld :oot 
be grant.ed becallae ~ lb.Jseteres, Inc. did not ada:Jlately 
dalalsaate tbat the riak8 a••f'O"i a ted with the cpe:ra.t:Lc:m ot. 
ita tacUity dictated an el:iatlm.tia1 of the ~ financial 
reapalSibillty requimrlmt. 

'Iherafore !kc:o JbJ8eleteS, Inc. uust establiSh am Irllinta.:l.n 
liability cavamga for •xt"el and ~ acd.dental occurrences 
in aecordance with ClAC :rule 3745-66·47. 

!koo Ho'Setare' s failure to carply with tl1e financ;al ua.trallOe requinemmts 
u desc:ril:l8d. in t:his Notit:!@ of Viol a.tia1 also CXI'l8titutes a violaticn of the 
Ncwrrb!r 4 I 1987 partial 0 cwect· Asl:wumt and Pinal Order (CAPO) • 

Within thirty (30) days ot rec:e1pt of thia letter, please aubttlt 
doommtaticn <!~Em:mtmtin;l tnat Bkco Hal11Mel:a8, IDe. hu al:ated the 
viOlatiaw cited abava. It yo.t hDe any questials, please feel frM to call 
either ~f or laurie Stevall8a.l at (614) 644·2934. 

CC: l(a%en Neabit 1 IBM, . NI!JX) 

Sally lWerill' u.s. EPA, Regia1 v 
Steven Olter, Wilkie I rarr an:1 C3ll.J..aeber 



SUite ot Otdo !aaw • nH Pnltec:doe Agency 

· 'J. Box 1049. 1800 WaterMark Dr. 
.umcus. Ohio 43266-0149 

CERTIFIED MAIL 

!-larch 12, 1990 

Thomas J. Sh·ingleton, Plant Mana9er 
Eck.o Housewares Inc., Mass11lon works 
359 State Avenue, N.W. 
P.O. Box 560 
Mass i 11 on, 011 44648 

!ar Mr. Sh1ngleton: 

Re: Ecko ltousewares, Inc. 
Mass\llon Works 
OHD045205424 
Stark. County 

~ict\ard F c..ste 
Governor 

I am wrHing to follow up on my prev\ous September 22, 1989, letter to you 
regard1ng financial assurance for Ecko Housewares, Inc.'s (•Ecko") Mass11lon 
facillty referenced above. Under Oh\o Admin\slralive Code (OAC) rules 
3745-66-42 through 3745-66-47, Ecko is requ\red to have and maintain estimates 
for clusure and post~closure tdre, f1nanc\al assurance for closure and 
post-closure care, and 1\ab\llty coverage for sudden and nonsudden accidental 
ucc.:urrences for its Massillon fac\llty. 

To date, Oh\o EPA has not received docu•ntation that such financial e~ssurance 
has been established for the facillty, in violation of OAC rules 3745-66-42 
through 3745-66-41. I note that s \nee f1nanc ial assurance requirements were 
·,ncluded in the partial Consent. Agre .. nt and F'inal Order entered into un 
November 4, 1987, between Ecko Housewares, Inc. e~nd U.S. EPA, Region v, Ecko 
dlso dppears to be \n violation of thls CAFO. 

-.. 
1 must note, however, that in my recent February 12, 1990, telephone 
conversation with Steve Oster of W\llk\e Farr & Gdllagher, he indicated that 
American Home Products, the former parent company of F.cko, is moving to 
establ'lsh a Letter uf Credit for the Massillon facility Lo 1Je1110nstrate 
f·inancial assurance for closure and post-closure care. Ue made no mention of 
liabillty coverage for sudder• and nonsudden accldentdl occurrences for the 
facility. 



~ 
! 

Thomas J. Shingleton 
"4drt.:h 12, 1990 
,>age Two 

If you have further quest1ons, please call me at (614)644-2944. 

Sincerely, 

Waste Management 

CJR/lcn/18295/65-66 

cc: Michael Savage, Manager,. RCRA Enforcement Section, DSIIWM 
Susan McCauslin, OSHWM, NEOO 
Sally Averill, U.S. EPA, Region V 
Steve Oster, W\llkie Farr & Gdllaghe~ 
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TO 82026166584 P.Bl 

. aco Bouaewares. IDe. 
Decembel" 24, 1992 
.. 3 

: PmaiJ)', Ohio SPA d.._.,... Mt. Oster's •=• ....., lilbDily COfldi&C • l'llle. '3 r41be September 14,.1992 ~ lleptdlas oldie flc&llaco eeli'ld ....... to ita · lapoa priDr 10 tbe Laa af''-"•t a.. ctcadliae, &DO - COCN to JiO'Iide llbiltJ covaap UDtil die Jacooa 1111 beeD cenifiecl clolld Ia acecdaia wia OM: IIIII 314S. 66-15. t1Dti11he ceatificldoa II ackuoatkdpd, Ohio BPA ret:ep"NI die llpoD II a IIDd disposal uait .requiri.a& JiabUitJ covaap. ... . A 
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-
State of Ohio Enri!OftiMittal Protft1ioll A seney 

•x 10AI. 1100WallrM.,_ Or. GeorveV V:~ 
Qoy.,.... .WI Ohio •32&&~1·1 

<61• I 6 .. 4020 
~AX l6141 S..·2nt 

Oon!Ud R. Sc:n~s 
Olrwlor 

.AuguSt 2, 1991 

Geraldina A. IDa 
.IIIIEic:an Heme PmducU C02:poraticn 
68! '1'lW:d. AwrNe 
S.W York, Nr 10017 

Rl!t: Bdi:D ~:e I!'-~. IDa • 
atD045205424 
!'1nanci&l ~ 

. CD ~ 11, lifO, c:b:1.o IIPA noei~ a petitica.. fbi:' a wa..ac. ftar t:t. 
~ ot mle 3745-66 47 ~ tb8 Cbio ~.... o:da (<a:)',. 
~ u-Mut:y COVK.qa ~oc DCMUCi:tlln eo:l""*-l oa:un~ for. a:I:D· 
B:Rlae•--· 
Clsio l:tA hu rwri--=1 the dOc_... and ~ that buect Cl\ tt. 
intoaatial OCXlta:inacl in ~ petitica, a no I a;ew::lat:J.ca to the Direct= c:c 
tba di epositica of the requutec:l wrianae cannot be Jlllda at this t:ima ~ to 
tm following& · 

':be va.r."iarxa a:.. not aantaUI a ocapretwla:lve tec:tmical UM' PI It , 
Jncl.ucti.n; ~ ~. ~ all riaU uaoc:l-t:ec1 with tt. 
wute ~ activiti• ~ at l'.dto ~ 1tbic::b co.z1.d 
~ to ~ ecetdMt ~~ '1'hU .8 ... tft81t':'-­
~ non•dden n.a nwlt:Jn; f%aa tb8 c:pnt.icD of tm ew:tata 
.;~lt .ud1 .. poteatial ~ ~ ~ a:faca -.., 
graun:l watc, 80i.l aai aU. 

~-=-===-- .. 
In the ~ that Be:~= ~-IU'M ~ thE ~ patent.ial. tc: lal:lg­
taz:m ~ ia nat p:wa&t: at~ ~uty oz.- that oant:anrinatioa P:•••Jt <"- newt po-. a ~C&'It riM, cSI!t:ailed •g ~ 
~ca a.t m .ad.tteci to Cbio DA· 1lbic:b ~- tb&. no 
ocmtwfnatiO'\ c:u=antly ~ at tba fac:illty ard/OJ: a daw:aw• 'a• icn. 
that cz:a:c~ cxntnfnaticm at t:ba faci, i~ will px111 11:> no ~ 
z::l.ak. 'lhi4 ~ .-: i.nl::l.\D aaalytieal Z'M\Jl.tll fl:ca • 
~- J'!l...._. of saaples tak8D !'2:clll 80il8, . surf'aca anl1 9D'UDCt 
watc 1dlicb ~ tba .a: rmae of ~. For: •.apla X'8Wl.ta 

. 1otbic:b. nrv.1 ~, ~ c• "1161\Y !IIUit. ~ an u .. ll'l!l'lt of au 
potctial ~ acr:idmtal d.Ma a"'d.ated with aucb. 1~ ot 
acnt&i.Dation anc1 tb1 poeeible mcnat:az:y Uatd, i:tf'\a•eociatecl with thMe 
ri.sks. 

8E :8121 't6, 6121 ~ 



Geraldine A. M:le8 
Jlmeriam Bane Products t:oz:poratian 
August 2, 1991 p. 'I'wo 

b current va.ri.ano! does nat delzDnst.rate that tlw ~ integrity 
ot the surface ~ will ee sufficient (until final cl.osuz:e ia 
~late) to p:event nonsud:Sen ~ of cantam:ination resul.tin; 
tl:tm migrat.icn fran tha unit into aoila, surface waters, ground water and. 
air. 'lhis ~ca nllK include sufficient technical intomE.ioa 
<•·9· an an;ineerinr; analysis) 111bicb ~ that the .integrity ot 
the unit will be ~ to prev.nt migratia1. of oontaminanta 'Ur1,t-.il 
final closw:.. '1his technical dl!m::ll8traticn awt also include an 
usesSIII!lnt of the potential for struct:ura1 failw:e of the unit 'Which my 
leacl to mi9Rticn of cont.sni.nants fran the unit. In the eva'Jt that &eke 
Hausewa:as ant:.ic:ipates migraticn ot cc:ataminant:.s ruultinq f!1:all 
struct:m:a1 failur. of the unit, an as888SDN'It of risks aseccrl ated- with 
~a .auct:uz:a1 f-Uuw IIL18t J::e inclnc1ec4 :ln tm llt:lav. ~. 

~ adl tima u Beklo llcN8ewaz:ee, IDe. edeqately ~ t:hat tha 
risJca eeeoc:J eted with t:t. ~aticzw of ita Mteei,, en hell ity dictate. an 
•' :fudnati<lll ot ~ ~ nepcr.wibi 1 ity ~ by ru1a 3745• • ot7 
of the arc anc1 wen a ~ ~ granted by the ~. Bcto ~, 
Inc. tii.VJt ~ :tiMftcial ~ihillty in ~ aount8 nquind b 
tlCll'liJUdden aoc:l.deatal OCC''r' ....... at the t'aci 1 H:y. 'l'o date, Bcto ~' 
:me. has :fai'ecl t.o eat:abliAb erd maintain liability cavera;a for ~ 
ao::idental ~, in violation of nJle 374!5-66-47 (B) of the OIC. 

If Ecko Hauaewarea, Inc. ~ to haw the lqecq oantizme to .teriar tba 
petiticn for a vari.anc. fran nc:rwuci:ll!ll liability ~' it 1111.t 
address aU ~icien:ies noted above by eutmittin; euftic:ient doonentatiCI'a 
of sud1 to CUolyn PaieDCin at ~ ~ adckesa •. 

~ A. ~, ~u.~c 
Inepeetians enc1 la:ogz: .. 
Di~ of ~lid an:! BazaJ:dCius wut:e MlnagaDa1t 

Sp .MS. jm/lCil 

cc: Linda wa1c::h, Clief, DSIIM 
oav. Sholtis, Asst. OU.ef, DSIHt 
Pamela. Al.lc, MlnllgM:', 1111'8, DSHIIC 
~-·a..vai8CI'l, ~t· ~' liES, OSEIM 
steve oster, Will kie Fazr ' c:.11 =v:;twr " 
Paul ~, OSIMf, NBCO 

9/E'd BE:80 t6, 60 ~n~ 
- c,?;·_;-



.,.0. Box 1049, 1800 WaterMitrk Dr. 
1lumbus. Ohio 43266-0149 

~14) 644-3020 
FAX (614) 644-2329 

April 14, 1993 

Geraldine A. Moss 
American Home Products Corporation 
685 Third Avenue 
New York, NY 10017 

Thomas Shingleton, Plant Manager 
Ecko Housewares, Inc. 
359 State Avenue, NB 
Massillon, OH 44648 

Dear Ms. Moss and Mr. Shingleton: 

Re: Ecko Housewares, Inc. 
OHD045~05424 
Financial Assurance 

George v. Voino'lich 
Governor 

Donald R. Sc:tlregard.ls 
Director 

This letter acknowledges receipt of March 11 and April 5, 1993 correspOndence submitted 
on behalf of Ecko Housewares, Inc. by Carolyn Conkling of Willde, Farr and Gallagher. 
This documentation was submitted in response to the fmancial assurance violation of Ohio 
Administrative Code (OAC) rule 3745-66-47 regarding liability coverage and included: 

• A re-executed final page of the corporate guarantee for liability coverage. 
This final page of the corporate liability guarantee was revised to reflect an 
effective date of August 3, 1992- matching the date on which the guarantee 
was actually executed; and 

• American Home Product Corporation's 1992 Annual Report which included 
the "Report of Independent Public Accountants. • 

With the submittal of the Man:b 11, 1993 documentation, Ecko Housewares, Inc. bas 
demonstrated that it is currently maintainiq a corporate guarantee for liability coverage 
which adequately meets the requirements of OAC rule 3745-66-47. In addition, the April 
S, 1993 submittal is adequate to demonstrate abatement of the violation of OAC rule 3745-
6-43(F)(3)(b) as previously cited. 

As requested in Ms. Conkling's letter dated March 11, 1993 Ohio EPA is returning the 
originally executed last page of the August 3, 1992 corporate guarantee (with an effective 
date of September 1, 1988) and is replacing this original page with the revised page 
submitted to Ohio EPA on March 11, 1993 (with an effective date of August 3, 1992). 



Geraldine A. Moss 
American Home Products, Inc. 
and 
Thomas Shingleton 
Ecko Housewares, Inc. 
April 14, 1993 
Page Two 

The original last page of the guarantee is being returned to Ms. Conkling as an attachment 
to this letter. 

Failure to list specific deficiencies or violations in this correspondence does not relieve 
Ecko Housewares, Inc. from complying with all applicable requirements. Please be advised 
that past cr future instances of non-compliance can continue as subjects of pending or 
future enforcement action. 

Should you have any questions regarding this matter or if I can be of further assistance, 
please feel free to call me at (614)644-2934. 

Sincerely, 

Laurie Stevenson 
Compliance Monitoring and Enforcement Section 
Division of Hazardous Waste Management 

wp.LS.lcn 

Attachment 

cc: Carolyn Conkling, Wilkie, Parr and Gallagher 
Mr. Steve Oster, Wilkie, Parr and Gallagher 
Pamela Allen, Manager, CM&ES, DHWM 
Jar J2 D r·.-EJiae; -ll~ BPA, Region V 

.... -=-·· .... 



CHlEA\ 
~ .... of Ohio Eavbonawnul Prolft'tion Aancy 

.J lox 1041. 1100 W~ Dr. 
Columbus. ()No 43266-0t•t 
(6 ") 1"·3020 
FAX (6") 1"·2329 

July 19, 1991· 

H%. Thomas Shingleton 
Ekco Hou1evares, Inc. 
359 State A9enue, N.W. 
P.O. Box 560 
Massillon, OH 44658 

Dear Mr. Shingleton: 

George V. Voinovich 
Govemor 

•= Dee ~~. IDe. 
OHD04520SC24 
Stark County 

(IDU~ EH1E(ID 
AUG. 2 8 1991 

OFFICE OF RCRA 
Waste Management Division 

U.S. EPA1 REGION V 

Enclosed is the final report for the Ccmprehen•i•e Ground Water Monitoring 
Evaluation (CHE) conducted on February 7, 19?1, at the Ekco Hou•evares, 
Inc.'s facility located in Massillon, Ohio. 

The CHE was conducted to dete.:mine the Eltco Houaevarel, Inc.' • cc:.pliance 
vith the interim 1tatu1 wtan~rd• for owners and operator• of ba&ardou• waste 
treatment, storage and diaposal facilities, apecifically rules 3745-65-90 
through 3145-6~-9' of the Ollio Admia.i.st.rat.i•e Code COAC). The &boYe noted 
OAC regulation• pertain to ground water monitoring. The CME wa• conducted by 
P.ich Jturlich of the Di•i•ion of Ground Water. Jtar~a llesbit, Di•iaion of 
sc:id and Hazardous Waste Manag~t.~, WI! 1110 PIIIent. 

The CME report con1i1t1 of •e•eral lection• including background info~tion 
and data on the facility'• hiltory and operation, a diiCUIIion of the 
hydrogeology, a de1cription of the groundwater monitoring actiYitie• at the 
facility and variou• checltli•t• and ca.ment• deYeloped froa these cbecltliltl. 

A review of the CME re•ealed •iolation• and deficiencie• that are occurring 
or have occurred at the facility which are explained in the Ca.pliance Statu• 
Summary aection on pav-• 15 through 17 of the encloaed report. 

Please aubnit written docU~~tentation d.-onatrating what action• Eltco 
Housewares, Inc. hal taken or intend• to take to abate the violation• and 
deficiencie• explained in the encl~•ed report within thirty day• of re:eipt 
of thi1 letter to ~th .. and Karen Meabit of the Morthea•t Di•trict Office. 
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Mr. Thomas Shingleton 
Ekco Housewares, lnc. 
July 19, 1991 
Page Two 

If you have any questions, please contact Keith Dimoff at (614) 644-2934. 
Questions of technical nature ehould be directed to Rich lturlich of the 
Division of Ground Mate at (21t)C25-917l. 

Enforcement Unit 
Hazardous Waste Enforcement Section 
Division of Solid and Hazardous Waste Management 

Reviewed by: 

, , r " 

ttLL: ''-' 
Pamela S. Allen, Manager 
Hazardous Waste Enforcement Section 
Division of Solid and Hazardous Waste Managemenb 

Sp.DS.PA.kd/lcn 

cc: .Tom Allen, DGW 
Harry Courtright, NEDO, RCRA Group Leader 
Carolyn. Reiereon, HWES, ~SHMH 

JC.eit.b DU.Off, liliES, DSIDIM 
Chris Khourey/Rich Jturlich, DGW, NEDO 
sally Averill, US£Pl 
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IECTICN 1 

INTRODUCTION 

1.1 IN7ERIM ACTIVITIES: PURPOSE AND SCOPE OP WORX 

Tha purpoaa of t~a inte~i• activitiaa wa• to addr••• 
immediate concern• axpreaaad by u.s. EPA, Reqicn v, relatinq 
to potential i:pacts ct contaminants in groun~ wata~ on area 
water •upplie•. This information will alao ba uaed to 
develop a qround water aaaesament plan as a part of the 
cloaura plan tor tha Evaporation taqoon facility 
(particularly, in ratarenca to fO CF.R &action 215.13). 

The taak8 performed in the intaria activitia• inoludada 

o C:ollactinq and analyzinCJ a water •ample trom the 
abandoner! Ohio Water sar~ica company Well No. 4 
to~ Tarqet Compound Liat (TCL) volatile orqanica. 

o Raviavinq area qaoloqy and ;round water .condition• 
and eatimatin9 tha vround vatar tlov direction• 
within a one-mila radiu• of the ta=ility baaed on 
tha available 9•olo;io and hydroloqic information. 

o Determining local ;round water tlov condition• and 
direction• beneath the aita. 

o conducting a ground water utilization aurvay whiCh 
ic!antitied and located potable and commercial 
water vella within a one•mila radiua from the 
plant•' facility. 

o S&•plin; of plant monitorinq and production walla 
for Tar;at Coapound List (TCL) volatile or9anic•· 

Tha tirst t.hraa taeJca vera performed durinq tbe veaka of 31 
Auquat 1917 an4 7 September 1917. Tha plant monitorinq and 
pro4uction vella ware sampled durin9 the weak of 21 
septeaber. Tbese activitiea ara t~rtber daacribad in 
Section a. . 

- 1. 2 PL?UfT tDc:ATIOH 
W-0 

The !KCO Houaevarea, Inc. facility occupies approximately 1J 
acrea on :Srcl Street Jnf in the tovn of Maaaillon, ltark 



county, Ohio. Fi«JUr• 1 ia a up of a portion ot StarJc 
county loeatinq the aite. The area aurround1nt the aite ia 
l&rqely urban and induatrial. The !XCO property 1• apprcx1• 
aately 1,500 teet weat of the TUacaravaa River and 1• 
bordered ~Y Navzan Creek to the north and Penn Central and 
Baltimore an4 Chic Railroad• to the veat and eaat, rea~act• 
ivaly. P1qu~• a 111uatratea the extant of the !ICC Houae­
vare• Property. 

1.3 PUN'l' HIS'l'ORX 

Since 1965, the Maaaillcn IICO Hcuaavarea facility ha• been 
manufacturing aluminum and atainl••• ateel. cooJcware. ly 
1951, with the United State• involvement in the Jtorean 
conflict, the plant waa manufacturin; 90am and lO!mm ahell 
caainqt for the military. INrin; thia tiae, 1ncraaae in 
production nacesaitatad the dril11n; of two production vella 
(W-1 and W•2) at the tacilJ.ty, In approximatelr 1!153, an 
evaporation laqocn vaa conatructe4 alonq the northern 
property boundary adjacent to Newman Creek. Slud;e from the 
waata treatllant of the •il-ita:y production vaa di•charqed to 
the la;oon. 

. 
In ltlt, with the development of nev re,ulationa and permit 
requiramanta, the avaporation la;oon vas approved and 
permittee! by the stata of Ohio to ditchar'9e liquid waste 
producta aaaociated vith plant activities. The•• waate 
prod~cte have inc1u4a41 

o Daicniaera troa copper platinq operation• 
(hydrochloric acid and sodium hydroxide), 

o Washinq• and va1ta material frca aanutacturin9 
pc~celain-tetlon coated aluminum cookWare 
(aluminua fr1t, varioua colorin; inor;anica 
oxidea, lead, cadaiua, selaniua, cobalt, and 
toluene). 

o Alkaline vaahar tluida to clean aluminua cookware. 

Due to the diacontinued manufacturinq of aluminum porcelain 
cookWare, the la;ocn va• not u1e<l attar 1171 except for 
houaini de9reaaer filter water in 1180 to aid-111•. 

In Karch 1114, vhen tha plant appli" for a renewal of a 
HPDES Permit, the lav.required the analyail of on-•ite well 
vatar tor volatile .or;anic coapounds cvoea). The analyaia 

-·-
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in~icated 1,1,1 Trichloroethane (Tel) an4 Trichloroethylene 
(TCE). TCA and TC! have hi1torically been used at the plant 
to clean both etainleaa atael cookware and ••tal bakevara. 

tn 191~, vi th the diaccvary of Tc:A and 'l'CZ in the grounc! 
vater beneath the plant, four l•incb beuock aonitorin; 
vall• and tvo 1 1/4-inch piecoaetara which vera drill•~ into 
the overbur4an vera inatalled at tbe •1te. The location• of th••• vella can be •••n on Fi;u~• 2. The aonitorin9 well• 
were aampled alonq with the thraa on•eita plant prod~ction 
vella CW•1, W•J an~ W•lO) and a municipal production vall 
located approxb~at•ly 1, ooo r••t eaat oC the plant (Ohio 
Water Service company Wall No. 4). several volatile 
orvanic coapounda on tha !PA'• Target compounds t1at (TC~) 
vera datactad includinq TCI, TCA, vinyl chlori~e and 
dichloroethylana. The municipal wall wa• •Ubaequently taken 
out of aenrica and converted to a 5-inch monitorin; well. 
Four ad4itional 1 1/Z•incb monitorin; vella we~e later 
in•tallad into tb• overburden around the lavoon in January 
lt87. 

Since early 1115, !!CO, with approval troa the Ohio IPA, haa 
conducted a qround water recovery proqraa which inclu~ea 
continual pumpin9 of 9round water froa two prOduction well• 
and traatmant of that water at &ft on•aita air atzoipper. 
Soma of thia water ia used in plant proceeaea. Diachar;• ia 
ultimately to Navaan eraak under a NPCIS par.ait. In their 
latta~ of 23 April 1185, Ohio IPA outline4 repcrtinv 
requirement• for p~oduction well monitcrin;, air atripper 
emission• aonitorinq, monitor well aamp11nv, water level 
monito~inq, and city vall samplinv. The agency alao atate4 
that the cleanup of ccntaainate4 aoila (outai4e ot the 
la9oon) throu;h natural tlushin9 of the aoila and eventual 
recovery of ;round water ia a •viable approach,• if 
effective. 

WESTON va1 retained to deai;n and implement a 9round water 
asaeaamant plan fozo the Ma••illon I!CO aite. The ••••••ment 
vculc! include an evaluation of contaminant mi;raticn and the 
immediate riak ot oft·•ite migration to dovngradiant vella. 

-·-



llc:TIOH 2 

IHTI!JliK ACl'IVI'I'I!I 

Interim activities vera conducted at tha Kaaai11on !KCC aita 
to aatiafy tba intaria objectives aa atatecl in Section 1. 
Tha fiva work tasxa ara daacribe4 in the follow1nq 
aubaactiona. 

z.1 GROUNO WAT!R SAMPLING OF OHIO WAT!R S!RVleJ 
COMfANX W'I!U NO. 4 

A ground water aample waa co11acta4 froa Ohio Water Service 
company &banc1onecl Well No. 4 on 3 September 1117 and waa 
analyzed for TCL volatile organic compounda. 

Prior to •aapl1nt, apecific information on well . 
construction, vas obtain•~ from the Ohio Water Service 
coapany. oriqinally, the wall waa 115 feat deep and the 
diameter and lanqth of the screen waa 11 incbaa an~ 40 teat, 
ra•pectively. After ~an~on:ent, the vell va• cc:pletad aa 
a s-inch monitoring vall ca1ed to 140 feat and acraened troa 
140 to 150 teet below ground eurtaca. Tba annulua between 
the ori;inal and new ecreana waa coapl•taly packed with pea 
gravel. 

The epacific procad\U'aa uaecS to aaapla the wall vera •• 
fol10VII 

o The aUbaereible pump u1ad to pur;a the wall vaa 
pre-cleaned, prior to ita arrival on-•ita, by 
pWilpinq an Alconox va11h fo11ove4 by tvo potela 
va ter r in••• throuqh the unit. on the day o:t 
aaap1inCJ, the unit receivad aft additional · tap 
water rinae followed by a deionized water rinse. 

o Tbe d•pth to wat•r wae aeaeured (11.75 t•at b•lov 
top of caain;) an4 the volume ot water in the wall 
vae determined tor the purpo•• ot pur;in;. 

o The puap vas 1overe4 to a d•pt.h o:t 50 teat below 
top o:t caain; ao aa to allow for dravdown durint 
pur9in;. Tha vell va1 puaped for 45 ainutee at a 
rata of 10 CJallona per ainuta. 

o Since a puapin; rata of 10 9allona pa~ •1nute.d1d 
not produce a ai;niticant dravdovn, the puap vae 

·•· 



railed to a depth ot 20 teet below the top of tha 
caeinv. Thia ineured complete purvinq of tha well 
by inducinq vata~ flow troa tha aoraan to puap 
intake level. 

o The well vaa pumped tor a total of 1 hour• qivinq 
a total evacuation volwae of 3,000 qallon• (3.1 
vall volume•)· 

o Prior to aamplinq, a Tetlon ba11•r wa• 
4econtaminatad u11n9 the •••• decontamination 
procedure• aa outlined tor the •~meraible pump. 

o Clean, unuaed, polypropylene rope vaa tied to tha 
end of tha bailer and both were inaartad into the 
vall. 

o The tollovinq tiva ••=l'l•• tor volatile OZ'9anic: 
analyaia vera collecte4a 

0 

0 

fl • vall aaaple 
tz - d~plicate vall aaaple 
f2 - field blank 
f' - aatrix apike 
f5 - aatrix apike duplicate 

A trip blank vaa prepared and provided bi WESTON 
Analytical t&boratoriea. Tbe blank trava ad with 
the vlaaaware to the •1 ta and vi th the •••plea 
durin; ahipaant. 

once collacta4 and attar in1urin9 that no air 
bubble• were present, the •amplea vera immediately 
placed on ice and entered on a cbain of cuatody 
tor.. to await ahipaant. The 1amplea and chain of 
cuatody fora ware packaqad aocordinCJ to D.O.T. 
requlationa and &hipped via Federal !xpr••• to 
WISTON Alaalytica, Lionville, Pennaylvania. 

2.2 REGIONAL Q~OUND W~T!R PLOW CONDITIQ!§ 

Jtaqional qrouncl water flov direction• ven determined by 
obtainin9 reterencea troa the Ohio Department ot Natural 
Reaourcaa. Thea• referencas inolude publications of tba 
tollovintl 

0 aevional qaolo;y and iiOloqic a&pa, 

-1-



o Undarqrcund. vater reaourcaa for the baaina and 
vatar aha~• in the Kaaaillon area. 

o Water quality and. uaa in Ohio: 

o lurtace 4rain•9• mapa ot Ohio. 

o Soil aurvey for Stark county. 

o Lev flow trequenci•• and atora;e raquireaenta for 
Ohio atreau. 

o Ground. vatar levala in Ohio. 

2.3 L9CAL GROUN~ WATER fLOW CONDITIONS 

The 9round water flow direction beneath the aita vaa 
determined ~ya · 

o IcSentifyinq the relative elevation at the top of 
the iMer caainc; ot all on•aita production and 
aonitoring well•• 

o Xaaaurinc; the depth to water froa the top of tbe 
iMer caaint• 

o Calculating the elevation of the ground water 
beneath the lite. 

o eontourin9 pointa of equal elevation ot the ;round. 
vatar beneath the aita. 

2., GROUND WAT!R US! WITHIN THI STUDY Aftl6 

Potable vatar valle and induatrial-uae well• vitbin a 
one-mila rad.iua ot the lite vera identified with the help 
of: 

o Well recorda filed. at · the Ohio Department of 
lfatural Reaourcaa for the pemitted walla within 
the atud.y area. 

o An inte~iev vi th a local vell drillint fira. lf 
available, vall loga, vall conatruction dia;raaa, 
and vall location• for all the vella in the atudy 
area that the c!rillin9 tira had in•t•.lled vera 
o~tained. 

-·-
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A viait to the Ohio Water Service Coapany vbich 
revealed location• of raaic!ancaa vbo do not uaa 
pUblic water vithir. a one-mila radiu1 of the aita. 
The water co2pany a11o provide~ information on the 
municipal, indu•trial and commercial valll within 
a on•·•ila radiu1 ot the lite. 

A 1111 aerial photograph. aa1idantial hou••• 
lurrouncSinCJ the lite were located fro• the 
rhotoc;raph to a county tax aap. Tha map wa1 
provided to the Obio Water service tor 
contirmatioft of tba preeence1 or &baence of 
dcmeatic vall• at the •pacitiecl location•• 

2 • 5 MONITORING AND PROt)UeTIOM W!U, SAMPLING OH TH! !KC:O 
PROP!RTY 

Tha aonitorinv walla (1•1 thru a-•, D-1-27, D•2•30, D-3-17, 
D•4•lO, W•l ancl W-10) at the Kaaaillion lltCO aita ware .. 
eamplacl on 23 September 1187 in orclar to obtain baseline 
information for the development of the cround Water 
Aaaeasment Plan. The ground water saaple1 were analyzed for 
tull TCL paraaetara. 

The apecific procedure• used to eampla vella D-1•27 thN 
D-4-30 vera aa tollovat 

o The depth to water waa mea1urad and the volume of 
vatar in the vella vaa determined tor the purpoaa 
of purqin;. 

o 'l'he dedicated bailara in the walla ware u1acl to 
evacuate three well voluaaa. 

o Pur;a vatar vaa place in an on-•ita tank•~· 

o The vella ware allowed to recover ovarnitht~ 

o suplaa ·ware taken directly froa the dedicated 
bail era. 

The apecitio procac!uraa ueacS to •uple vella A-1 tlU'U 1•4 
were a• follow•• 

o Th• depth to water vas ••••urecl and the voluae ot 
watar in the vella vaa determined tor the propo•• 
of Purt1nt. 

-·-9'L6 982 2l2'QO&J :::J.Oo4 Nt:!:II~ .Ll :£1 68. 90 ~ 



o The dedicate:! PWipa in the vella vera turned on 
and th~•• well volumea vera evacuate4. 

0 PU~• water waa di•charqad di~ectly into an 
on-8ita tanker. 

o Tba vella were allcwed to recover overni;ht. 

o Saaplea vera taken directly from tta puap outlata. 

The specific procedures ua~ to aacple production vella w-1 
an~ w-10 ware •• tcllov•a 

o The depth to water waa mea•ured. 

o Since the vella are continuously runnin;, no 
pur;in; waa necessary. 

o S&&pl~• vere taken directly troa the well tap. 



IICTIOJf 3 

USOt.TS OP THI INTERtx ACTIVlTtU 

3 .1 gsu;as OP OKIO WlT!B SERVIC! COMPANY W!tL NO. 4 
DOUND WA'l'U SAMPL! 

The reaulta of the eample collectad on 3 Septa&be~ 1SI7 trom 
the Ohio Water Ser.~ic:aa Ccmpany vell No. c are ahown in 
T&tle 1. Thia tabla alao contains the QA/QC sample re1ulta 
(the •••Pll duplicate, matrix apika, matrix apike duplicate, 
field tlank ancS trip ~lanJc, re•p•ctively). The qua_ntifica• 
tion ot volatilaa vaa by tha pur;e and trap cc-Hall detec­
tion method aa daacrib•4 in EPA Method 101. 

3. 2 BJGIONAL PHYSIOGU.PHY, SOILS, G!OIDGY AND HYDROL9QY 

Stark county 11•• vithin the MUaJcinCJWI River baain and 
within the Alleqheny Plateau province in ita er.tiraty, The 
line ot qlaoiation marking the tartheat aouthwar6 advance ot 
the ic• aht•t• extenda to the aouthar.n edqes of ~e county, 
Tha qlaciatad area ia vanerally ;Mtly rollin; vith aaae 
tlat topOfraphy. 

The aoila in the area b•1ont to tbe Cbil!•Whaelinc;-Shoal 
a11ociat1on vaieh tormad in ailty depo•ita underlain by 
aanda an~ qravela. They ara liqht colored •~4 wall 4rainad 
ecila &n~ are nearly level to qantly alopinq. Juat waat at 
the aite liea relatively thick, permeable glacial dapo1ita 
of aancS and gravel alonq the Tuecarawaa lliver. Yielda of 
mora than 1,000 qa!lona per minute have been developed froa 
vella inatallad in tbaee depoaita. 

The bedrock beneath the area coneiata of interbedded 
aandatonea and ahalaa belcnqint to the Pottaville qroup of 
P•nnaylvanian aqe. The bedrock dipa qanerally to the 
aouthaaat at &.bout 20 to 40 feet per aile. Yielda of •• 
•uch aa 500 qa11ona par •inute have bean reported fro• thia 
~•drock, however, reqional yield sal4om excaada 11 qallons 
per ainuta. 

riqul"e 3 111uatrate11 the water raaourcal· ir. the area IUl"• 
roundin9 the aite. linea bedrock 41pa toward the aoutheaat 

-and the TU1carawaa Kiver 11ea approxiaately 1,100 teat 
aouth•aat of the aite, the r~ional tround water flov 
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direction 1• to the eouthaa1t tovard• the tuecarava• River. 
Grcun~ water that ciiechar;•• froa the bHrock &~iter• to 
the buried qlacial aacU.:anta would have a 1outhern tlcv 
component, approximately parallel to the flow of the 
TUacarawaa River. 

3.3 LOCAL GROUKO WATtR FLOW DIR!CTtOH 

The water level data indicate• that the ;roun4 vatar beneath 
the site liae in tvo di1tinct zone•, 

o The ;rounc! water piezometric eurfaca in Zone 1 
occur• froa a to as feat below the ;round aurtace 
in the walla inatalle4 in the unconaolidated 
aediaenta. 

0 'l'ha ;round va tar 
occur• from 22 to 
in the welll 
san~atona. 

pia&ometric aurfaca in zona 2 · 
52 teet below the ;round 1urtaca 
inatalle4 in the Pottsville 

Analy•i• of the c;round water elevation• in the ahallovar 
walla (Zona 1) 1ndicataa that tba qroun4 water tlow 
direction 1• to ~~· eo~thea1t, parallel to Newman Craet &n4 
tcwar~ tha t~•carawa• River. 

riqura 4 va1 ;eneratad usin; the ;round water elevation• for 
the vella in•talla~ in the Pottsville Sandltona. From thi1, 
it 11 difficult to determine the natural ;round water flow 
direction ~•cause the aajor vithdrava froa w-1 and W•lO are 
cauain; a cone of c!epr•••ion and the ~ou.ncS water to flow 
radially toward the center of the aite (to W•lO). 

3.4 IDENTIFICATION AND LOCATIOH OF CROUND WATER SUPPLY 
W!U.S WITHIN A OH!•MILE RADIOS or THE SITE 

The known or inferred locationa of potfble water walla 
within a one•mile radiua of the lite vera identified and are 
located in Fi;ura 5. Included in t.hia figure are areaa 
where dcmeatic vella are aoat likely to be preaent, and 
location• ot commercial, and .unicipal vella. Written 
opinion concernin; tbe abaenca of pota~la vall• lyin; 
batvaen the river anci the area• just lOUth, aouthaa•t anci 
aaet of the aita vaa cbtainecS froa the Ohio Water service 
Coapany C••• Attachment A). 
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since 9roun4 v•t•r is 9anarally tlovin; to the scuthea1t, it 
can be seen tr= Fi;ure 4 tbat only tvo coaercial vella 
lyin; approximately 2500 feet Iouth of the site are 
potential reception• of contamination ai;ration. 

When eo~p!rinq Pi;ur•• l and s, it can b• sean that the Ohio 
Water Sar\·ice pro4~ction vella draw froa a hiqhlY par:e~le 
1and and ;ravel aquifer and have tha capa~ility of yieldinq 
over ~oo ;•llona p6~ minute. The locations cf tba 
clovnqrac1iant eouerc::ial production walla directly overlie 
interD&d~ea and intarlenain;, 1••• permeAble sands, qravel1, 
1il ts and clays which yielc! only 25 to 100 qallcn• pe~ 
minute. Finally, the area• containin; residential walla 
overlie the aandatones of the Pottsville fjroup an4 Vl.lley 
fill san~ and qraval deposita. The1e latta~ water baarin; 
unit• have tha capacity ot yielc!inq tletwaen 10 and 100 
qallona of water per minute. 

3. S R!SULTS OF PRODUCTION NfD MONITORING WELL S~PL!S ON 
THE tKCO PROPERTY 

The raaulta of the 23 September 1tl7 plant production and 
monitorinq well aamplinq can be 1een in Table 2. Fiqure a 
illuatratas the concentrations of total volatile orqanic 
compounda, TCI and vinyl chlo~ide in tba corr••po~dinq 
VIlla. 
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0.0. 
0.0 

Letlft• 
• A-Be~rock Monitor Wtlll 
8 D·Shallow Monitor Wells 
8 W-PrOdu~tion Wttta 
2.0 Total voc 

Note: Conctntrattona in mg/L 
Sa,ptts CcliKttG 9123/17 

._a Ttichloroe~Wte 

1.0 V\nyt Chlor\dl 
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FtOURII VOU.nLI ORGANIC COMPOUNDI (YOC) 
OROUNOWATU IAMPUNG AIW.YnCAL RIIU'-TI 
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CONCLOSIONI AND R!COKM!NDATIOHI 

The major ·puzpose of the Interia Report is to determine 
whether an im:e~iate risk to huaan health exista bacauaa of 
known or potantial cp'oun4 water ccntuination aaaocia'tad 
with the !XCO plant. Baaed on the results presented in the 
previous section the tollowin; conclusions are madaa 

o HSL volatile orqanic compoun~a vera 14entifit4 
beneath the taeility. No other HSt co:poun~• vera 
touncl in elevated concentration• in the on•eite 
vella. 

o The aampla t:-oa Ohio Water Service Wall H~er 4 
contained lov concentrations (<10 u;/1) of 
volatile orvanic vinyl chloride, trichlcroflouro• 
zuthana and benzene. The eou~c• of these 
coapoun4a 1• not presently known. 

o No present 9round water use tor potable aupply vas 
i4entifiec! within one aile clovn;rac:Uent of the 
IXCO facility, However, the up;radient Ohio water 
aa:vice walls 1, 2, 3 have recently incraaaed 
total with4raval to •• much aa 1.5 aqd. 

o Pre•ent puapin; of W•lO at the IKCO plant ia 
proviclin; at leaat partial containment of the 
pl\Dle. The dec,ree of contamination ia not known. 

laae4 on thea• findin;a, hydraulic contain=ant vill ba 
maximized aa an interia JBeaaua prior to the execution of 
the tull ;round water aaaeaaaent. IXCO baa determined that 
it ia poaaible to increaae puapin9 at W•10 vhicb in nov 
pumpinq at a rate JNch lower tha.n atripper capacity. 'l'ba 
vall haa been tasted to deteraine vhat increaaacl capacity it 
can maintain. Inatallation of a 400 qpa pump 1• underway by 
IICO. Completion is expected by the end of P&bruary, 1111. 

Three piezoaetera vill ~e inatalled to aonitor vatar levela 
and deteraine the hydraulic ;radiant in the unconaolidate4 
aedimenta between the plant and Ohio Water service Wella 1, 
2, and 3. Installation of t.htaae pia&oaetara is dependent 
upon aecurin; acceaa to the necessary adjacent property. 
cert1f1ecl letter• have bean aant to the property owner• 
requeJtin; ace•••· Ko poaitive reaponaaa have yet been 
received. 

-20• 
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Piezoaetera vill be conatructed ot 2•inch diameter acraan 
and ria•r vith 20 faet of atainl••• atael acreen aat 15 teet 
into the vatu t&))le. The top of the caain;a vil1 be 
•urvayed for elevation. Location• area 

o one piezometer adjacent to aonitor well R•4. 

o one piezometer approximately 500 teat north ot 
R-4, in line with Ohio Water Service co~pany Wall 
Huabera 1, 2, and 3. 

o One piezometer !)atvaen 1•4 and Ohio Service Wall 
4. 

Attachment I ccntaina a ~•tailed diacuaaion ot the propoaed 
piezometer conatruction. 

Laatly, in reaponae to the above noted condition• ancl agency 
concerna, water aupply vella 1, 2, 3, and 5 will be sampled 
tor VOC'a. saapli~; will be on a monthly baaia, until the 
qround water aaaces:ent incUcataa that no impact to thea• 
vella axista froa the !100 prcp•rtf· 

A achedula for i.;leaentation ot thaae additional measure• 
ia attached aa Attachment c. 

-a1-
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Inventcrv cf Ohio Soils, Stark County Proqre1s Report No. 21, Ohio Department ot Natural ~&aourcea, 1118. 

Ohio Water Plan Inventory, K1~dle TUsearawaa Rive; and Suaar Creak Basina, Under Ground Watar Reaourcea,~mea J. Schm1~t, 1962. 

Llcw Duration ct Ohio stream~ Report Ko. 3 Ohio water 
Plan Inventor"/, Oepart:ant ot Natural Reaourc•s, William Croas, 1151. 

Northeaat O~io Water Plan, Main Report, Ohio Department il'Nieural aeao~rcaa, 1172. 
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ocr 12 1=al 
G£0SCIEHCf! OEPT 

OHIO WATER SERVICE COMPANY 

Octol:)er 1, 1117 

Mr. L. Sherrard Staela, Gaclo;iat 
Geoscianeaa Oept. 
Weston Manaqera 
weston way 
was~ ~heatar, PA l93BO 

Dear Mr. Steela: 

In ra1pcnaa to your letter ot Oc~o~ar !, 1117 I have compiled.the 
anc!osad liat ot ad~r••• within the areaa marked en yo~r mapa. 
This vas compiled from our water aarvic:a account recorda anc! a 
lit~l• tialc! chackin;. 

It should be noted that althouc;h all the build1n;i on the liat, 
except one, have water aervica account•, there 11 a vary remote 
possibility that soma ot them may have a private wall. aa a aacon4 
source of vater. A taw of the namea marka4 on your mapa ara on 
vacant leta. All reaidencaa within tba araaa mar~ed have been 
inclu~ed on my lilt. 

0~ 
Dor1a14 t. Snyc!azo 
suparviaozo of Plana ' !atimataa 





INTRODOCX'IOH 

Pl!ZOK!TD WILL :tHSTALIATIOH 

EXCO HOOSEWAR!I, IXe. 

A total of three (3) piatomatar vella will be inatalle~ at 

the ElCO Housewares tacility •• pa:t of the Phase II aita 

wcrk. The purpose of taasa walla ia to provide information 

for the interpretation of qrcuncS water flow between Ohio 

water service vella 1, 2, 3 and the EltCO facility. The•• 

data are required tor completion of the Correct1~• Measures 

Study presently onqoinq. 

MONITOR W!LL LOCATIONS 

The location• ot the exi•tinq monitor ane! propoaad 

pie&ometer vella at the !ICO tac111ty are sh=vn on Figura 1. 

At each location the valll will intercept the watezo tabla 

and will be ccmplete4 to approximately 31 to 40 teat below 

qra<Sa.· 
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W!LL OONSTRgS!ION 

Fiqura 2 prasant a ger.eralized. dia;ru of the ~iezometar 

vall canatruction. Tba vella vill ~e conet:auctad of 2•1neh 

atainlaaa steel vou.ncl wire aoreena and low carbon steal 

riaar pipaa. All wells will be iMtalled with a auitule 

ailiceoua ;ravel/aand pack and a ~entonite aeal. The 

piezo=•ter will ~e grountad from the top of the aeal to the 

aurtaca. The well acreana will be aat approximately three 

teet above the water table. Each well will have a 

protective black iron surface caain9 with a lockable cap. 

All connection• will be acrev type and joints will ba tluah. 

Only V89etal:»la oil will be used, ·aparinc;ly, if thraada 

require lubrication. Pinal depth of aach vall will ba 

determined ~y the on-aita WESTON c;eoloqiat. 

gRILLING AND W!tL INSTALLATION METHODS 

The piazouter walla vill be inatallacl uein; hollow atam 

auc;era. Split spoon aamplea (ASTM D1557) tor ~hysical 

description of the aeclimenta vill be obtained at five foot 

interval• at each pie&omatar · location. The on-site 

9eoloti1t will u.intain clrillinv lo;s anc1 recor4 eecUmant 

description•. No 4r1111nc; fluicla vill be uaecl vith the 

exception of 11aite4 uoW\tl of potable water if t"UMin; 

a and conclit1on• a~:e encounterecl. 

-a-
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The total 4apth of each borin; vill be detarainad by 

W!STOH'I on-lite ;acloiJiat. At the determined depth, the 

vall •creen and rieer will be inati.llacS and the auc;er• 

vith4rawn to the top ot the acreen. In this aan4y aquifer, 

natural sand pack will ~e deeirable. However, •1lica aand 

will be uae4 to backfill the &ftftular apace if natural 

colla.p1e h&l left voil!a attar the au;era are withdrawn. 

When plumbin; the hole indicate• that the aand pack 11 at 

the deaired height, a bentonite aaal will be aat 11 the 

auqara ·~· qra~ually withdrawn to anaure no further collapse 

ot the corahole. After the bentonite aeal ia aet, the 

remainin9 annular apace vill be grcutad vith a 

cement/bentonite (20:1) aix. The ~out will be pumped. 

through the auCJere aa they are vitbdraw inaurin; that no 

ecllapaa occura. At~ar completion, tbe i~out will be 

checked tor aettlement and mora qrout added, if necessary. 

The upper Z.! teet of the annular •pace vill be filled with 

a cement/aan4 mix and the protective caain; aat aa ahown in 

Fiqure 2. 

Soil cuttin;a from the drillin; azoe not expected to be 

contuinatacl. euttinqa will _ba ap.reac! at the aita or will 
• - 0 

be removed troa t.ha aita in order to leave the area in a 

neat c:ondition. 

_,_ 
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O!CONTNftNATlON 

The drill in; ri;, equi~men~ and material• vill arrive on 

aita in cl•an condition. Prio~ to the start a~ the 

drill1nv, all drill roes•, au9era, tools, and split apccna 

will ~· •t••• cleaned at an area on-lite dali~atea for this 

purpoaa. Only pot&ble water will be uaed. Well ac:aans and 

pipae will also be cleaned and intpectad to enaura that all 

re1idue such •• machine oila haa bean removed. At the 

drillin; aita, plaatic theatin; will be laid dovn undar vall· 

pipe and screens to avoid ground contact. care will be 

taken to keep all equipment clean before it antara tha hole. 

Between vella, the develop=ent pumpa vill be cleaned between 

walla ~y pumpinq throu;h a deter;ant/watar solution and than 

a clear rinse water. 

D!'V!tCPM!H'%' . 

!ac:h wall will be d•veloped with a aU):)meta ible or auction 

pump until a ataady flow ot clear water 1• obtained ancl 

until at least five vall volumes are removed. The pump hoaa 

ahall be capable ot raachin; the base of the acreena an4 

orifice will be acved throu9h the lenqtl\ of the •creen 

durin; developaent. laJed on experience with other monito~ 

-·· 91'l6 962 ZlZ'OObd 3D-I t.~::~:>I~ J.E'Et es, 90 ~ 
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vella at the aite, an adequate flov of vat•~ ia expected to 

.. intain a aufficient head in all vella. However, it a 

IUfficient head cannot be ••intained durin; pumpinf, purqinq 

u1inq a bailer and eur;e block aethod may be require4. 

SAFETY 

Ground water ccntaaination ia known to be from volatile 

orqanica, p~imarily TCZ and TC:Z in the part per million 

r&nCJ•• All monitor wells to be inatallecl in t.hi• phaaa, 

howaver, are located outaide ot the plant p~ocaaa area where 

no ao11 contamination 1• anticipated o~ next to an 

uncontaainatecS on•eite monitor well. Therefore a level· g 

aatety level will be in effect. Tbia include• safety boota, 

work qlove•, overall• and hard hata. Air aonito~ing 

however, will be c!one and, it· or;anica a~e detected, work 

will be performed in Level c. 

-·-91'l.6 9B2 clc'O~ 3oiOH 1-1::01~ 8£:£1 68. 9C ~ 





A'rl'Acmmrl' C 

SCHEDULZ FOR IMPLEM!NTATION OP ADDITIONAL 
IN'nlUM H!ASUUS , EJ::CO PI.\H'r, 

MASSILLON, OHIO 

fchedule 

1. Increaeed pumpa;e of w-101 

A. Receive 400 fPm pump - week of 3/7/11 
!. Install new pump - week of 3/14/88 
c. Pump teat to establish opti~ pump rate - weeka 

of l/21/18 and 3/28/88 
D. Operational - week of 4/4/18 

2. Samplin; of Ohio Water Coapany ve11 f1, 2, 3, and 5z 

A. leqin moftthly aaaplin; of walla - waek of Z/1/11 
B. Sample monthly • aeconcl week of each aonth 
c. Kaaaseaa auplinq achedule attar receipt of three 

round of analytical reeulta . 

3. Installation ot 3 p~ezometer1 

'"'/'t2. d 

A. Obtain ace••• to neiqhborinq propartieaz If acceaa 
cannot be obtaine4 by !ICO by 1 Karch, USIPA will 
be requeatecl to •••i•t in obtaininq acceaa a. Mobilize well drillar• • within 3 weeks ot 
obtainin; property ace••• 

c. Drill1n; and in1tallat1on • 1 week 
D. Survey and water laval meaaurement1 - 1 veek 

tollovinq 1netallation 

C•J. 
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PURPOSE 

ATTACHMENT II 

SCOPE OF WORK 
FOR A RCRA FACILITY INVESTIGATION 

AT EKCO HOUSEWARES, INC. 

The purpose of this RCRA Facility Investigation (RFI) is to evaluate the 
nature and extent, if any, of releases of hazardous waste or hazardous 
constituents from solid waste management units and other source areas at the 
facility and to gather necessary data to support the Corrective Measures 
Study. Respondent shall furnish all personnel, materials, and services 
necessary for. or incidental to. performing the RCRA Facility Investigation at 
EKCO Housewares, Inc., Massillon. Ohio Plant (the "facility"). 

SCOPE 

The RCRA Facility Investigation consists of six tasks: 

Tas~ I: 
Task II: 

Task 111: 
Task IV: 
Task V: 
Task VI: 

Description of Current Conditions 
Pre-Investigation Evaluation of Corrective Measures 
Technologies 
RFI Workplan Requirements 
Facility Investigation 
Investigation Analysis 
Reports 

TASK I: DESCRIPTION OF CURRENT CONDITIONS 

Respondent shall submit for U.S. EPA approval a report providing the 
background information pertinent to the facility and suspected contamination 
as set forth below. The data gathered during any previous investigations or 
inspections and other relevant data shall be included. 

A. Facility Background 

The Respondent's report shall summarize the regional location, pertinent 
boundary features, general facility physiography, hydrogeology, and 
historical use of the faci.lity for the treatment, storage, or disposal of 
solid and hazardous waste. Respondent's r~port shall include: 

1. Map(s) depicting the following: 

a. General geographic location• 

b. Property lines with owners of all adjacent property clearly 
indicated; 

1 



c. Topography waterways, all wetlands, floodplains, water features, 
drainage patterns; 

d. All tanks, buildings, utilities, paved areas, easements, rights­
of-way, wells, and other significant features; 

e. All solid or hazardous waste treatment, storage, or disposal 
areas active after November 19, 1980. 

f. All known past solid or hazardous waste treatment, storage, or 
disposal areas regardless of whether they were active on 
November 19, 1980; 

g. All known past and present product and waste underground tanks 
or piping; 

h. Surrounding land uses {residential, commercial, agricultural, 
recreational). 

All maps shall be consistent with the requirements set forth in 40 CFR 
270.14 and be of sufficient detail and accuracy to locate and report all 
current and future work performed at the site. 

2. A history and description of the ownership and operation, solid and 
hazardous waste generation, treatment, storage, and disposal 
activities at the facility. 

3. Approximate dates or periods of past product and waste spills or 
deposits, if any, identification of the materials spilled or 
deposited, the amount spilled or deposited, and the location where 
spilled or deposited. 

4. A summary of past and present environmental permits requested and/or 
received, any enforcement actions and their subsequent resolutions, 
and a list of documents prepared for this facility. 

B. Nature and Extent of Contamination 

Respondent shall prepare a preliminary report describing the existing 
information on the nature and extent of contamination. 

1. Respondent's report shall summarize source areas of contamination. 
This, at a minimum, should include all solid waste management units 
and other suspect source areas. For each area Respondent shall 
identify the following: -

a. Location of unit/area (which shaJ_l be depicted on a facility 
map}. 

b. Estimated quantities, if any, of potentially contami~ated 
materials. 

c. Hazardous constituents known to be present. 
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d. Identification of areas where additional information is needed. 

2. Respondent sha11 prepare an assessment and description of the 
existing degree and extent of contamination, if any. This should 
include: 

a. Available monitoring data and qualitative information on 
locations and levels of contamination at the facility. 

b. All potential migration pathways including information on 
geology, hydrogeology, physiography, hydrology, water quality, 
and meteorology. 

c. All potential receptors, to include impacts on human health and 
the environment, demography, groundwater and surface water use 
and land use. · 

C. Interim Measures 

Respondent shall document interim measures that were or are being 
undertaken at the facility per the final Interim Measure Report (WESTON, 
January 1988) •. This shall include: 

1. Objectives of interim measures; 
2. Specifications, construction, operation and maintenance requirements; 
3. Schedules for design, construction and monitoring; 
4. Schedules for progress reports. 

TASK I I: PREINVESTIGATION EVALUATION OF CORRECTIVE MEASURES TECHNOLOGIES 

Prior to starting the facility investigation, the Respondent shall submit to 
U.S. EPA a report that identifies potential corrective measure technologies in 
two categories: groundwater corrective measures and source corrective 
measures. The report shall identify the field data collection needs of the 
following technologies: 

A. Groundwater Corrective Measures Technologies 

Present recovery and treatment system. 

Modification of recovery and treatment system, including alternative 
recovery scenarios (i.e., recovery well pumping rates and well 
locations and depths) and additional supplementary air or water 
polishing treatment to remafn in compliance with present or future 
permit conditions. 

B. Source Corrective Measure Technologies 

Raw materials and waste handling modifications. 
Operations modification. 
No action (i.e., natural flushing). 
In situ vapor extraction. 
Biological treatment. 
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Removal and offsite disposal. 
Onsite encapsulation. 
Low temperature thermal treatment. 
Soil washing or flushing. 

TASK III: RFI WORKPLAN REQUIREMENTS 

Respondent shall prepare an RFI Workplan in addition to the Groundwater 
Assessment Plan, submitted pursuant to the PCAFO, for the EKCO Massillon, Ohio 
Site {WESTON, January 1988) •• The RFI Workplan shall include the development of 
several subplans that will be prepared concurrently. The RFI Workplan shall 
include the following: 

A. Project Management Plan 

Respondent shall prepare a Project Management Plan that will include a 
discussion of the technical approach, schedules, and personnel. The 
Project Management Plan will also include a description of the 
qualifications of personnel performing or directing the RFI, including 
contract personnel. This plan shall also document the overall management· 
approach to the RCRA Facility Investigation. 

B. Data Collection Quality Assurance Plan 

Respondent shall prepare a plan to document monitoring procedures, 
sampling, field measurements, and sample analysis performed during the 
investigation to characterize the environmental setting, source, and 
contamination, if any, so as to ensure that all information, data, and 
resulting decisions are technically sound, statistically valid, and 
properly documented. 

The Data Collection Quality Assurance Plan shall be consistent with 
guidance issued under RCRA and other appropriate regulations and shall 
include a description of: 

1. Data Collection strategy 
2. Sampling strategy 
3. Field measurements 
4. Sample analysis 

C. Data Management Plan 

Respondent shall develop and initiate a Data Management Plan in accordance 
with applicable U.S. EPA Guidance Documents to document and track 
investigation data and results. This plan shall identify and set up data 
documentation materials and procedures, pr~ject file requirements, and 
project-related progress reporting procedures and documents. The plan 
shall also provide the format to be used to present the raw data and 
conclusions of the investigation. 
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D. Health and Safety Plan 

Respondent shall prepare a Health and Safety Plan. 

1. Major elements of the Health and Safety Plan include: 

a. Facility description, including availability of resources such 
as roads, water supplies, electricity, and telephone services. 

b. Description of the known hazards and evaluation of the risks 
associated with the incident and with each activity conducted. 

c. List of key personnel and alternates responsible for site 
safety, response operations, and proteotion of human health. 

d. Description of levels of protection to be worn by personnel. 

e. Delineation of work area. 

f. Procedures to control site access. 

g. Description of decontamination procedures for personnel and 
equipment. 

h. Site emergency procedures. 

i. Emergency medical care for in.iuries and toxicological problems. 

j. Description of requirements for an environmental surveillance 
program. 

k. Routine and special training required for responders. 

1. Procedures for protecting workers from weathe-related problems. 

m. Emergency procedures. 

2. The Facility Health and Safety Plan shall be consistent with: 

a. NIOSH Occupational Safety and Health Guidance 
Manual for Hazardous Waste Site Activities (1985) 

b. U.S. EPA Order 1440.1 -Respiratory Protection 

c. U.S. EPA Order 1440.3, Health and Safety Requirements for 
Emoloyees Engaged in Field Activities 

d. Facility Contingency Plan 

e. U.S. EPA Standard Operating Safety Guide {1984) 

f. OSHA regulations particularly in 29 CFR 1910 and 1926 

g. State and local regulations 
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E. Community Relations Plan 

The respondent shall provide appropriate assistance and expertise for the 
dissemination of information to the public regarding investigation 
activities and results. 

TASK IV: FACILITY INVESTIGATION 

Respondent shall conduct those investigations necessary in accordance with 
applicable U.S. EPA guidance to: characterize the facility (Environmental 
Setting); define the sources, if any, (Source Contamination); define the 
degree and extent of contamination, if any (Contamination Characterization}; 
and identify actual or potential receptors (Potential Receptor 
Identification). 

The investigations should result in data of adequate technical content to 
support the development and evaluation of the corrective measure 
alternative(s) during the Corrective Measures Study. 

The site investigation activities shall follow the RFI Workplan, the 
Groundwater Assessment Plan (submitted to U.S. EPA December 1987, pursuant to 
the Partial Corrective Action Order} for the EKCO Massillon, Ohio Site, and 
the subplans set forth in Task III •. All sampling and analyses shall be 
conducted in accordance with the Data Collection Quality Assurance Plan. All 
sampling locations shall be documented in a log and identified on a detailed 
site map. The information and data developed during the implementation of the 
Groundwater Quality Assessment Plan shall be used in, and form the basis for, 
facility investigation activities. The sampling and analytical techniques 
used during the implementation of the Groundwater Quality Assessment Plan will 
be in accordance with Contract Laboratory Program, Quality Assurance 
Standards. 

A. Environmental Setting 

Respondent shall collect information to supplement and verify existing 
information on the environmental setting at the facility. 

B. Source Characterization 

Respondent shall collect analytical data_to characterize the wastes, if 
any, and the areas where wastes may have been placed, collected or 
removed, including: type; quantity; physical form; disposition 
(containment or nature of deposits); and facility characteristics 
affecting release (e.g., facility security, engineered barriers). The 
data generated from the contaminant source.characterizatiDn activities 
performance in accordance with Section 3.2 of the Groundwater Assessment 
Plan for the EKCO, Massillon, Ohio site shall provide the basis for, and 
be used in the source characterization activities performed pursuant to 
this RFI Scope of Work. Respondent recognizes that additional work may be 
necessary to complete the source characterization. 
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C. Contamination Characterization 

Respondent shall collect analytical data on ground•ater, soils, surface 
water, sediment and subsurface vapor in the vicinity of the facility. 
These data shall be sufficient to define the extent, origin, direction, 
and rate of movement of contaminant plumes associated with solid waste 
management units~ Data shall include time and location of samplings, 
media sampled, concentrations of contaminants found, weather conditions 
during sampling, and identities of the individuals performing the sampling 
and analysis. The data generated from the contamination characterization 
activities performed in accordance with Section 3.2 of the Groundwater 
Assessment Plan for the EKCO, Massillon, Ohio site shall provide the basis 
for, and be used in the contamination cnaracterization activities 
performed pursuant to this RFI Scope of Work. Respondent recognizes that 
additional work may be necessary to complete the contaminant 
characterization. Respondent shall address the following types of 
contamination at the facility: 

1. Groundwater Contamination 

Respondent shall conduct a groundwater investigation for the EKCO 
Massillon,. Ohio Site to characterize plu:nes of contamination at the 
facility, if any, eminating from solid waste management units. The 
scope of the Groundwater Assessment Plan includes: 

a. A description of the horizontal and vertical extent of any 
immiscible or dissolved contaminant plume(s), if any, 
originating from the facility. 

b. The horizontal and vertical directions of contamination 
movement, if any. 

c. The velocities of contaminant movement, if any. 

d. The horizontal and vertical concentration profiles, if any, of 
select Appendix VIII constituents (volatile organic compounds 
and heavy metals) in the plume(s). 

e. An evaluation of factors influencing the potential plume 
movement. 

f. An extrapolation of future contaminant movement,if any. 

Respondent shall document the procedures to be used in making the 
above determinations (e.g., well design, well construction, 
geophysics, modeling, or other methods utilized) in the workplan. 

2. Soil Contamination 

An investigation shall be performed of soil contamination, if any, 
beneath the facility. This investigation shall provide the following 
information: 
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a. A description of the vertical and horizontal extent of 
contamination, if any. 

b. A description of contaminant and soil chemical properties within 
the contaminant source area, if any. 

c. Specific contaminant concentrations, if any. 

d. The contaminant movement or migration, if any. 

e. The potential ·impact of contaminant movement from the 
unsaturated zone. 

Respondent shall document the procedures used in making the above 
determinations. 

3. Surface Water and Sediment Contamination 

Respondent shall conduct a surface water and sediment investigation 
to characterize contamination, if any, that may be in surface-water 
bodies resulting from contaminant releases at the facility. The 
investigation shall include, but not be limited to, the following 
information: 

a. Determine if offsite migration of contaminated surface sediments 
has occurred. 

b. Determine if contaminants are entering the surface waters 
adjacent to the site. 

4. Subsurface Soils Contamination and Soil Gases 

Respondent shall investigate soil contamination, if any, and the 
presence of soil gas. The investigation shall include the following: 

a. Identify soil contamination areas, if any, for further 
investigation using direct sampling as identified in item 12 
above. 

b. Calculate the potential, if any, for soil vapor migration to the 
ground surface and the atmosphere. 

D. Potential Receptor Identification 

Respondent shall collect data as needed on potentially impacted 
populations consistent with appropriate guidance documents. The following 
characteristics shall be identified: 

1. Local uses and possible future uses of groundwater: 

a. Type of use (e.g.·, drinking water source, 'AUnic1pa1, 
residenti~l. agricultural, domestic/nonpotable, and industrial). 
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b. Locations of groundwater users, including wellsand dis~harge 
a rea s. 

2. Local uses and possible future uses of surface water draining from 
the fa c i1 it y : 

a. Domestic and municipal {e.g., potable, lawn/gardening watering) 

b. Recreational {e.g., swimming, fishing) 

c. Agricultural 

d. Industrial 

e. Environmental {e.g., fish and wildlife propagation} 

3. Human use of or access to the facility and immediately adjacent lands 
including: 

a. Recreation 

b. Agriculture 

c. Residential 

d. Commercial 

e. Zoning 

4. A description of the biological community in surface water adjacent 
to or potentially affected by the facility will be performed if 
chemical analysis indicate the need for this evaluation. 

TASK V: INVESTIGATION ANALYSIS 

Respondent shal 1 prepare an· analysis and summary of all facility 
investigations and their results. The objective of this task shall be to 
ensure that the investigation data are sufficient in quality (e.g., quality 
assurance procedures have been followed) and quantity to describe the nature 
and extent of contamination, if any, potential threat to human health and the 
environment, if any, and to support the Corrective Measures Study. 

A. Data Analysis 

Respondent shall analyze all facility investigation data outlined in Task 
IV and prepare a report on the type and extent of contamination, if any, 
at the facility, including sources and migration pathways. The report 
shall describe the extent of contamination, if any, 
{qualitative/quantitative) in relation to the background levels for the 
area. 
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B. Protection Standards 

1. Groundwater Protection Standards 

Respondent shall provide information to support the Agency's 
selection/development of Groundwater Protection Standards for all 
hazardous constituents found in the groundwater during the Facility 
Investigation (Task IV). 

a. The Groundwater Protection Standards shall consist of: 

i. For any constituents listed in Table 1 of 40 CFR 264.94, 
the respective value given in that table (MCL) if the 
background level of the constituents is below the given in 
Table 1, or 

ii. The background level of that constituent in the 
groundwater, or 

iii. A U.S. EPA-approved Alternate Concentration Limit (ACL) 

b. Information to support the Agency's selection of Alternate 
Concentration Limits (ACLs) shall be developed by the Respondent 
in accordance with U.S. EPA guidance. For any proposed ACLs, 
U.S. EPA shall specify in writing the reason(s) for any 
disapproval or approval with modification. 

c. Within sixty (60) days of receipt of any proposed ACLs, the U.S. 
EPA shall notify Respondent in writing of approval, disapproval, 
or approval with modifications. The U.S. EPA shall specify in 
writing the reason(s) for any disapproval or approval with 
mod ifi cat ion. 

d. Within thirty (30) days of receipt of the U.S. EPA's 
notification of disapproval of any proposed ACL, the Respondent 
shall amend and submit revisions to the U.S. EPA. 

2. Other Relevant Protection Standards 

Respondent shall identify all relevant and applicable state and 
Federal standards for the protection of human health and the . 
environment to include standards for: 

a. Drinking water 
b. Ambient water quality 
c. Ambient a i r qua 1 i ty 

TASK VI: REPORTS 

Respondent shall submit to the ·u.s. EPA reports as delineated in the schedules 
contained in the Groundwater Assessment Plan for the EKCO Massillon Site and 
the RFI Workplan. 

10 



' . 

A. Draft and Final 

Respondent shall prepare and submit 5 copies of the RCRA Facility 
Investigation Report. The RCRA Facility Investigation Report shall be 
developed in draft form for U.S. EPA review. The RCRA Facility Investigation 
Report shall be finalized incorporating comments received on the Draft RCRA 
Facility Investigation Report from U.S. EPA to the extent required by this 
Consent Decree. 

B. Progress 

Monthly progress reports shall be submitted to U.S. EPA by the 20th of 
each month. The monthly progress report will at a minimum include: 

1. A detailed summary of work completed during the previous month; 
2. A description of problems encountered during the previous mont~; 
3. A description of problem resolution from previous reports; 
4. A schedule of planned activities for the coming month. 
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ATTACHMENT II I 

SCOPE OF WORK FOR A CORRECTIVE MEASURES STUDY AT EKCO HOUSEWARES, INC. 

PURPOSE 

The purpose of this Corrective Measures Study {CMS) is to develop and evaluate 
the corrective action alternative(s) and to recommend the corrective measure 
or measures, if any, which may be taken at EKCO Housewares, Inc.. The CMS may 
support the continuation of the existing remedial activities as the Corrective 
Measure Program for the site. Respondent will furnish the personnel, 
materials, and services necessary to prepare the corrective measures study, 
except as otherwise specified. 

SCOPE 

The Corrective Measure Study consists of five tasks: 

TASK VII: IDENTIFICATION AND DEVELOPMENT OF THE CORRECTIVE MEASURE 
ALTERNATIVE( S} 

A. Description of Current Situation 
B. Establishment of Corrective Action Objectives 
C. Screening of Corrective Measures Technologies 
D. Identification of the Corrective Measure Alternative(s) 

TASK VIII: LABORATORY AND BENCH-SCALE STUDIES (IF NECESSARY) 

TASK IX: EVALUATION OF THE CORRECTIVE MEASURES ALTERNATIVE(S) 

A. Technical/Environmental/Human Health Institutional 
B. Cost Estimates 

TASK X: RECOMMENDATION OF THE CORRECITVE HEASURE(S) ALTERNATIVE($} 

A. Technical 
B. Environmental 
C. Human Healt~ 

TASK XI: REPORTS 

A. Progress (monthly) 
B. Draft 
C. Final 
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TASK VII: IDENTIFICATION AND DEVELOPMENT OF THE CORRECTIVE MEASURE 
ALTERNATIVE(S) 

Based upon the results of the RCRA Facility Investigation and consideration of 
the identified Preliminary Corrective Measure Technologies (Task II). 
Respondent shall identify, screen, and develop the alternative(s) for removal, 
containment. treatment, and/or other remediation of the contamination based on 
the objectives established for the corrective action. 

A. Description of Current Situation 

Respondent shall submit an update to the information describing the 
current situation at the facility and the known nature and extent of the 
contamination, if any, as documented by the RCRA Facility Investigation 
Report. Respondent shall provide an update to the information presented 
in Task I of the RFI to the Agency regarding previous response activities 
and any interim measures that have or are being implemented at the 
facility. Respondent shall also make a facility-specific statement of the 
purpose for the response based on the results of the RCRA Facility 
Investigation. The statement of purpose should identify the actual or 
potential exposure pathways that should be addressed by corrective 
measures. 

B. Establis~m~nt of Corrective Action Objectives 

Respondent shall recommend to U.S. EPA site-specific objectives for the 
corrective action needed to protect human health and the environment. 
These objectives shall be based on public health and environmental 
criteria, information gathered during the RCRA Facility Investigation, 
final applicable U.S. EPA guidance supplied to Respondent, and applicable 
requirements of Federal statutes. All corrective actions concerning 
groundwater releases must be consistent with, and as stringent as, those 
required under 40 CFR 264.101. 

c. Screening of Corrective Measure Technologies 

Respondent shall review the results of the RCRA Facility Investigation and 
reassess the technologies specified in Task II to identify any additional 
technologies that are applicable at the facility. Respondent shall screen 
the preliminary corrective measure technologies identified in Task II of 
the RCRA Facility Inv,stigation and any supplemental technologies to 
eliminate those that may not prove feasible to implement, that rely on 
.technologies unlikely to perfonm satisfactorily or reliably, or that do 
not achieve the corrective measure objective within 1 reasonable period of 
time achieve the corrective measure period that is environmentally 
protective and cost-effective. This screening process focuses on 
eliminating those technologies that have· several limitations for a given 
set of waste- and site-specific conditions. The screening step may also 
eliminate technologies based on commercial availability of technologies 
and the inherent technology limitations. 

Site, waste, and technology characteristics that are used to screen 
inapplicable technologies are described in more detail below: 
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1. Site Characteristics 

Site data should be reviewed to identify conditions that may limit or 
promote the use of certain technologies. Technologies whose use is 
clearly precluded by site characteristics should be eliminated from 
further consideration. 

2. Waste Characteristics 

Identification of waste characteristics that limit the effectiveness 
or feasibility of technologies is an important part of the screening 
process. Technologies clearly limited by these waste characteristics 
should be eliminated from consideration. Waste characteristics 
particularly effect the feasibility of in situ methods, direct 
treatment methods, and land disposal (on/offsite). 

3. Technology Limitations 

During the screening process, the level of technology development, 
commercial availability, performance record, and inherent 
construction, operation, and maintenance problems should be 
identified for each technology considered. Technologies that are 
unreliable, perform poorly, or are not fully demonstrated may be 
eliminated in the screening process. For example, certain treatment 

-methods have been developed to a point where they can be implemented 
in the field without extensive technology transfer or development. 

D. Identification of the Corrective Measure Alternative or Alternatives 

Respondent shall develop the corrective measure alternative(s) based on 
the corrective action objectives and analysis of Preliminary Corrective 
Measures Technologies, as presented in Task II of the RCRA Facility 
Investigation, and as supplemented following the preparation of the RFI 
Report. These may include a no-action alternative. The Respondent shall 
rely on sound engineering practices to determine which of the previously 
identified alternatives appear most suitable for the site. Technologies 
can be combined to form an overall corrective measure alternative. The 
alternatives developed should represent a workable number of option(s} 
that appear to adequately address all site problems and corrective action 
objectives. Alte~natives may consist of an individual technology or a 
combination of technologies. Respondent shall document the reasons for 
excluding technologies identified in Task II, as sup~lemented. 

TASK VIII: LABORATORY AND BENCH-SCALE STUDIES 

If the U.S. EPA determines upon conferring wi_ttl Respondent that it is 
- appropriate. Respondent shall conduct laboratory and/or bench-scale studies to 

determine the applicability of corrective measure technology(tes) to facility 
conditions. Respondent shall analyze the technologies based on literature 
review, vendor contacts, and past experience to determine the testing 
requirements. 
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Respondent shall develop a testing plan identifying the type{s) and goal(s) 
of the study(ies), the levels of effort needed, and the procedures to be. used 
for data management and interpretation. 

Upon completion of the testing, Respondent shall evaluate the testing results 
to assess the technology(ies) with respect to the site-specific questions 
identified in the test plan. 

Respondent shall prepare a report summarizing the testing program and its 
results, both positive and negative. 

The Respondent shall submit a report delineating the procedures, analyses, and 
results of any laboratory or bench-scale studies as performed. 

TASK IX: EVALUATION OF THE CORRECTIVE MEASURE ALTERNATIVE(S) 

Respondent shall describe each corrective measure alternative that _passes 
through the Initial Screening in Task VIII and evaluate each corrective 
measure alternative and its components. The evaluation shall be based on 
technical, environmental, human health, and institutional concerns. 
Respondent shall also develop cost estimates for each corrective alternative. 

A. Technical/Environmental/Human Health/Institutional 

Respondent shall provide a description of each corrective measure 
alternative that will include the following: preliminary process flow 
sheets; preliminary sizing and types of construction for buildings and 
structures; and rough quantities of utilities required. Respondent shall 
evaluate each alternative in the following four areas: 

1 • T ec hn i ca 1 

Respondent shall evaluate each corrective measure alternative based 
on performance reliability, implementability, and safety. 

a. Respondent shall evaluate performance based on the effectiveness 
and useful life of the corrective measure: 

i} Effectiveness shall be evaluated in terms of the ability to 
perform intended functions such as containment, diversion. 
removal, destruction, or treatment. The effectiveness of 
each corrective measure shall be determined either through 
design specifications or by performance evaluation. Any 
specific ~aste or site characteristic that could 
potentially impede effectiveness shall be considered. The 
evaluation should also consider the effectiveness of 
combinations of technologies; and· 

ii} Useful life is defined as the length of ti•e the level of 
effectiveness can be maintained. Most corrective measure 
technologies, ~ith the exception of destruction, 
deteriorate ~ith time. Often, deterioration can be slowed 
through proper system operation and 11aintenance, but the 
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technology eventually may require replacement. Each 
corrective measure shall be evaluated in terms of the 
projected service lives of its component technologies, as 
well as appropriateness of the technologies. 

b. Respondent shall provide information on the reliability of 
each corrective measure alternative to meet the corrective 
action objectives, including its operation and maintenance 
requirements and their demonstrated reliability. 

c. The Respondent shall describe the implementability of each 
corrective measure, including the relative ease of installation 
(constructability) and the time required to achieve the 
corrective action objectives. 

2. Environmental 

The Respondent shall perform an Environmental Assessment for each 
alternative. The Environmental Assessment shall focus on the facility 
conditions and pathways of contamination actually addressed by each 
alternative. The Environmental Assessment for each alternative will 
include an evaluation of: the short and long-term beneficial and adverse 
effects of the response alternative; any adverse effects on 
environmentally sensitive areas; and an analysis of measures to mitigate 
adverse effects. 

3. Human Health 

Respondent shall assess each alternative in terms of the extent to 
which it mitigates short and long-term potential exposure to any 
residual contamination and how it protects human health both during 
and after implementation of the corrective measure. The assessment 
will describe the levels and characterizations of contaminants 
onsite, potential exposure routes, and the potentially affected 
population. Each alternative will be evaluated to determine the 
level of exposure to contaminants and the reduction over time. For 
management of mitigation measures, the relative reduction of impact 
will be determined by comparing residual levels of each alternative 
with existing criteria, standards, or guidelines acceptable to U.S. 
EPA. 

4. Institutional 

Respondent shall assess relevant institutional needs or limitations 
for each alternative, specifically the effects of Federal, state, and 
local environmental and public health statutes. standards, 
regulations. final guidance. or ordinances. 

B. Cost Estimate 

The Respondent shall develop an estimate of the cost for each corrective 
measure alternative and for each phase or segment of the alternative. The 
cost estimate shall include capital, operation. and maintenance costs. 
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1. Capital costs consist of direct (construction) and indirect 
(nonconstruction and overhead) costs. 

a. Direct capital costs include: 

i. Construction costs: costs of materials, labor (including 
fringe benefits and workers compensation), and equipment 
required to install the corrective measure. 

ii. Equipment costs: costs of treatment, containment, disposal 
and/or service equipment necessary to implement the 
action; these materials remain until the corrective action 
is complete; 

iii. Land and site-development costs: expenses associated with 
purchase of land and development of existing propertyi and 

iv. Buildings and services costs: costs of process and 
nonprocess buildings, utility connections, purchased 
services. and disposal costs. 

b. Indirect capital costs include: 

i. Engineering expenses: costs of administration, design, 
construction supervision, drafting, and testing of 
corrective measure alternatives; 

ii. Legal fees and license or permit costs: administrative and 
technical costs necessary to obtain licenses and permits 
for installation and operation. 

iii. Startup and shakedown costs: costs incurred during 
corrective measure startup; and 

iv. Contingency allowances: funds to cover costs resulting 
from unforeseen circumstances, such as adverse weather 
conditions, strikes, and inadequate facility 
characterization. 

2. Operation and maintenance costs are post-construction costs 
necessary to ensure continued effectiveness of a corrective 
measure. The Respondent shall consider the following operation 
and maintenance cost components: 

a. Operating labor costs; wages, salaries, training, 
overhead, and fringe benefits associated with the labor 
needed for post construction operations; 

b. Maintenance materials and labor costs: costs for labor, 
parts, and other resources required for routine maintenance 
of facilities and equipment; 
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c. Auxiliary materials and energy: costs of such items as 
chemicals and electricity for treatment plant operations, 
water and sewer service, and fuel i 

d. Purchased services: sampling costs, labortory fees, and 
professional fees for which the need can be predicted; 

e. Disposal and treatment costs: costs of transporting, 
treating,and disposing of waste materials, such as 
treatment plant residues, generated during operations; 

f. Administrative costs: costs associated with administration 
of corrective measure ope rat ion and 1111 intenance not 
included under other categories; 

g. Insurance, taxes, and 1 icensing costs: costs of such items 
as liability and sudden accidental insurance; real estate 
taxes on purchased land or rights-of-way; licensing fees 
for certain technologies; and permit renewal and reporting 
costs; 

h. .Maintenance reserve and contingency funds: annual payments 
into escrow funds to cover (1) costs of anticipated 
replacement or rebuilding of equipment, and (2) any large 
unanticipated operation and maintenance costs; and 

i. Other costs: items that do not fit any of the above 
categories. 

TASK X: RECOMMENDATION OF THE CORRECTIVE MEASURE OR MEASURES 

Respondent shall recommend and justify a corrective measure alternative using 
technical, human health, and environmental criteria. 

This recommendation shall include summary/tables that allow the alternative(s) 
to be easily understood. Trade-offs among health risks, environmental 
effects, and other pertinent factors shall be highlighted. As a minimum, the 
following criteria will be used to justify the final corrective measure(s). 

A. Technical 

1. Performance - corrective measure(s) that are most effective at 
performing their intended functions and maintaining the performance 
over extended periods of time will be given preference. 

2. Reliability- corrective nteasure(s) that. d.o not require frequent or 
complex operation and maintenance activities, and that have proven 
effective under waste and facility conditions st•ilar to those 
anticipated will be given preference. 

3. Implementability - corrective measure(s} that can be constructed and 
operated to reduce levels of contamination to attain or exceed 
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applicable standards in the shortest period of ti.e will be 
preferred. 

4. Safety - corrective measure(s) that pose the least threat to the 
safety of nearby residents and environments, as well as workers 
during implementation will be preferred. 

B. Human Health 

The corrective measure(s) must comply with existing promulgated U.S. EPA 
criteria, standards, and guidelines for the protection of human health. 
Corrective taeasures that provide the minimum level of exposure to 
contaminants and the maximum reduction in exposure with time to identified 
actual human receptors will be considered preferable. 

C. Environmental 

The corrective measure alternative posing the least adverse impact or 
greatest improvement over the shortest period of time to the environment 
will be favored. 

TASK XI: REPORTS 

Respondent shall prepare a Co.rrective Measures Study Report presenting the 
results of Task VIII through X and recommending a corrective measure 
alternative. 

A. Progress 

The Permittee shall, at a m1n1mum, provide the EPA with signed monthly 
progress reports containing the items listed below, as necessary: 

1. A description and estimate of the percentage of the CMS completed; 

2. Sunvnaries of all findings; 

3. Summaries of all changes made in the CMS during the reporting period; 

4. Summaries of all contacts with the public regarding the CMS; 

5. Actions being taken to rectify problems; 

6. Changes in personnel during the reporting period; 

7. Projected work for the next reporting.period. 

B. Ora ft 

The Report shall include: 

1. A description of the facility including a site topographic map and 
preliminary layouts. 
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Ms. Karen Nesbit 

1 WESTON WAY 
WEST CHESTER. PA 1~18 
215-e92·3030 • FAX: 21~7296 

17 September 1993 

Ohio Environmental Protection Agency 
Northeast District Office 
2110 East Aurora Road 
Twinsburg, OH 44087 

Subject: Modifications To RCRA Closure Plan For Ekco Housewares, Inc. Massillon, 
Ohio 

Dear Ms. Nesbit: 

Based on the teleconference with you and Monty Sulieman of the Central District Office, 
Roy F. Weston, Inc. is sending the attached Modifications. These Modifications incorporate 
the following concerns raised by Ohio EPA: 

• the extent of the trenches used to confirm adequate mixing . 
the requirements for water during the stabilization step. 

• 
• 

the steps taken to prevent cross-contamination between grids . 
documentation of whether specific grids are stabilized in one lift or in two . 

If you have any questions please contact Patricia McDonald of American Home Products 
Corporation at (212) 878-5590 or Tim Farrell of WESTON at (216) 832-1348 . 

Attachment 

cc: M. Sulieman - CEDO 
P. McDonald • AHP 
V. Velez· WESTON 
S. Erlanson - Enreco 

Sincerely yours, 

ROY F. WESTON, INC. 

r;v~ 
Timothy M. Farrell 
Associate Engineer 

RECEIVED 
SEP 2 1 1993 

OHIO EPA NEDO 
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KodificatioDa to R.CRA Closure Plan Por UCO Housewares, IDe. 
~ MaasilloD, Ohio 

Section 4.4 METHOD OF CLOSURE 

The second bulleted item will be revised as follows: 

• Stabilize material within the base of the lagoon to a 
depth of 4 ft. 

Section 4.4.1.3 ON-SITE STABILIZATION 

Page 4-8 will be revised as follows: 

After the site has been prepared, ENRECO will begin stabilizing the 
waste with the ENRECO Injector system, an in-situ technology. The 
ENRECO system will be used to incorporate reagents with 
contaminated_soils. 

The Injector consists of four parallel vertical tubes, 5 feet in 
length, through which the reagent, portland cement, is conveyed by 
air pressure from a pneumatic truck through a 4- inch hose. A 
·manifold divides the flow into four, 3-inch hoses, one attached to 
each tube of the Injector. The manifold and the Injector are 
mounted to replace the bucket on an excavator. As the portland 
cement flows through the tubes, the operator will rake the Injector 
in a back and forth manner to mix and homogenize the reagent with 
the waste. The mixing action occurs due to both the physical 
raking of the Injector and the release of the pneumatic pressure. 
The ends of the tubes are protected to prevent the underlying soils 
from obstructing the flow of the reagent. By repeatedly raking the 
material, it is assured that the reagent and the soil are 
thoroughly mixed together. The operator will visually observe the 
area being worked to verify that the reagent and the material are 

~ adequately mixed. If necessary, this raking process will continue 
after all the reagent has been added. Within each grid, three 
trenches will be opened to a depth of 4 feet and a length of 8 feet 
to confirm through visual obsexvation that mixing is complete. The 
area of processed waste is readily recognizable from adjacent areas 
by physical appearance (texture and color). 

The stabilization reaction requires water to proceed. Moisture 
present in the soil is usually sufficient for the reaction. 
Confirmation of the reaction is evidenced by a change in physical 
appearance. If there is not sufficient water for the reaction, the 
change in physical appearance will not be evidenced. If necessary, 
water will be added and incorporated into the waste/reagent 
mixture. 

ENRBCO will stabilize the lagoon in approximately 50 ft by 50 ft 
grids, as shown in Figure 4-1. Treatment will begin in grid 1 with 
the Injector ·resting on top of the untreated waste. As treatment 
progresses, the Injector will be moved so as to remain on untreated 
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material to prevent any possibility of cross contamination from 
untreated waste. Each grid will be stabilized to a depth of 4 ft . 
Following treatment of the material within a grid, the Injector 
will proceed to the next grid and coimnence treatment. The material 
will be left in place following treatment until it is confirmed 
that the material has been rendered non-hazardous. The order in 
which the grids will be treated is presented in Figure 4-1. 

After treatment is completed, 3 days are needed to allow the 
material time to cure sufficiently to be render non-hazardous. 
Once the material is stabilized, TCLP testing will be performed to 
confirm that the stabilized material is non-hazardous. 

. ..... 
Sampling requirements are presented in Subsection 4.4.1.4.1. The 
stabilized material will then be removed and sent off-site to the 
selected solid waste disposal facility. 

If conditions within a specific grid are such that adequate mixing 
and treatmen~to a depth of 4ft is not possible in one lift, as 
evidenced by the inability of the Injector to properly penetrate 
the waste, then the following adjustment will be made. The area 
will be treated to the greatest depth possible (up to 4 ft). Based 

_on the available information, it is expected that at least 2 ft of 
material can be treated. Following treatment, samples will be 
collected from the first 2 ft. TCLP testing will be performed to 
confirm that the stabilized material is non-hazardous and can be 
removed. Stabilization will then be performed on the next 2 ft of 
material in the same manner, thereby ensuring that the full 4 ft of 
material within that grid is sufficiently treated. The specific 
treatment approach, whether treated in one lift or two lifts, will 
be recorded as part of the closure documentation, as described in 
Subsection 4.8. 

Section 4.4.1.4.1 VERIFICATION OF TREATMENT 

~This Subsection will be revised to indicate that samples will be 
collected from each grid, approximately every 400 yd3; rather than 
every 500 yd3 : 

Following stabilization, three samples from each grid area of 
stabilized material will be collected by the QA/QC technician, 
placed in individual 2-inch plastic cubes molds and covered to 
prevent air drying. Once the material has cured, it will be tested 
with a pocket penetrometer to ensure the compressive strength 
requirements are being achieved. The material will also be tested 
for density. If the first sample from a given grid is found to 
meet the strength criteria, then that batch will be considered 
suitable by the ENRECO QA/QC technician. Should the first sample 
fail, the second and third samples will be tested. If both the 
second and the third samples pass, the first sample will be 
disregarded. However, should either the second or the third sample 
also fail, the area will be declared unfit, and steps to strengthen 
that area, such as adding more reagent, will be taken. 



After testing the treated samples for strength and density, the 
QA/QC technician will combine the three samples from each grid 
area. The composite sample will be extracted according to TCLP 
(EPA Method 1311) to ensure the leachate meets D006 (cadmium) 
requirements. Material that does not meet these requirements will 
be retreated according to the procedures specified in Subsection 
4.4.1.3. 
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INTRODUCTION 

1.1 PURPOSE 

The purpose of this document is 

potential of employees and the 

to evaluate the exposure 

surrounding population to 

chemical constituents associated with the ECKO Housewares site 

in Massillon, Ohio. This evaluation is not intended to be 

quantitative in nature. Rather, it wi 11 qua1i tati vely assess 

possible contaminant sot:uces and/or migration pathways, likely 

receptor populations, potential contaminant/receptor contact 

locations, and pertinent routes or mechanisms of exposure 

(e.g., oral, dermal, or inhalation). Possible health risks will 

be discussed, but again, only in qualitative terms of relative 

likelihood. Such risks will not be quantified in terms of a 

hazard index for noncarcinogenic risks or excess lifetime risks 

of cancer as this is beyond the scope of an Exposure Informa­

tion Requirements report. 

Much of the information for this exposure assessment was taken 

directly from the Draft RCRA Closure Plan for EKCO Housewares, 

Inc., Massiilon, Ohio, ·volume r; August 1988 (Closure Plan, 

1988). Other information was obtained from the Draft Ground 

Water Assessment Plan ( 1988) and the Interim Measures Report 

( 1987). These reports contain more detailed 

concerning many of the subjects discussed herein. 

information 
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The ECKO Housewares manufacturing facility is located at 359 

State Avenue Extension N.W., Massillon, Ohio, 44648 on approxi­

mately 13 acres of land in an urban, industrialized area 

(Closure Plan, 1988). The site is 500 feet north of State 

Avenue Extension and 1, 500 feet wes.t of the Tuscarawas River 

in Northeast Massillon, Stark County, Ohio. Further details are 

available in the Closure Plan (1988). Figure 1 provides a map 

of the plant site in relation to local Massillon geography. 

1.3 SITE HISTORY 

At the site production of aluminum cookware began in 1945 and 

stainless ware in 1946. For a brief time during the Korean War, 

90 and 105 mm shell casings were manufactured for the govern­

ment. Currently, metal cooking utensils are produced 24 hours a 

day, 5 days a week, by a crew of 350 people resulting in an 

annual production of approximately 26 million utensils per year. 

Due to. the military production in the early 1950s, two produc­

tion wells were installed (W-1 and W-2). In -1953, a sewer was 

constructed to discharge waste streams directly into Newman 

Creek. Concurrently, an evaporation lagoon was constructed to 

receive sludge from waste streams resulting from military 

production. In 1954, electroplating operations began that 

permitted the copper coating of utensils produced at the 

facility. This resulted in the use of trichlotoethylene (ICE) 

and trichloroethane (TCA) in order to clean utensiles prior to 

coating. TCE was used until the mid-1960s. 
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In 1967, porcelain and teflon coating units were installed at 

the facility, and discharge of resulting wastestreams into the 

evaporation lagoon was approved by Ohio permit in 1969. Wastes 

included hydrochloric acid and sodium hydroxide from deioniza­

tion units and copper platting operations; aluminum, coloring 

inorganics, lead, cadmium, selenium, cobalt, and toluene from 

porcelain-teflon coated aluminum ware; and alkaline washer 

fluids to clean aluminum products. 

Production of aluminum and porcelain cookware was discontinued 

during the 1970s, and lagoon use ceased in 1977. Copper plating 

operations ended in 1978 at which time the primary utensils 

produced at the site were pressed and coated nonstick bakeware. 

In 1979/80, correspondence from EKCO to the Ohio EPA reported 

the occurrence of a solvent spi 11. The precise location and 

extent of the spill is unknown, but the spill was generally 

within the vicinity of process water well W-10. 

Use of the lagoon was resumed in 1980. It received housing 

degreaser filter water until mid-1984, and the lagoon was 

finally decommissioned in December 1985. 

Monitoring was undertaken in 1984 as part of an NPDES permitting 

process. These analyses revealed the presence of TCE and TCA in 

groundwater under the plant site. 

1.4 GEOLOGY 

A geological description of the site is contained in the Draft 

RCRA Closure Plan (1988). Briefly, the site resides on glacial 

drifts, ranging in depth from 25 to 100 feet, which over 1 ies 

sands and gravels that comprised the pre-glacial surface. In 
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the immediate vicinity, these drifts reach depths exceeding 250 

feet, c.overing an ancient, pre-glacial valley. Newman Creek, 

located to the northeast of the site, runs over the valley. 

Sandstone and shale form the bedrock beneath the site. The 

reader is referred to the Closure Plan for further detail. 

1.5 WASTE STREAMS 

waste streams and production chemicals are described in the 

Closure Plan (1988). In the past, waste streams consisting of 

trichloroethylenes and trichloroethanes, among others, were 

used to wash aluminum and stainless steel cookware prior to 

electroplating. Metals, contained in largely aqueous streams, 

include cadmium, chromium, and lead. Other wastes include 

silicone wastes and used oils. Hydrochloric acid and alkali 

wastestreams were also discharged. All streams were discharged 

into an evaporation lagoon except for noncontact cooling water, 

which is discharged directly into Newman Creek. 

Currently, all hazardous wastes are placed in 55-gallon 

containers and transported offsite for proper disposal. 

1.6 CLOSURE PLAN 

The procedure for lagoon closure is described in the Closure 

Plan {1988). Briefly, stabilization consists of solidifying the 

wastes (sludges) that results in lower water permeability and, 

consequently, lower contaminant mobility. The lagoon will also 

be graded and capped with clay and synthetic liners, further 

reducing contaminant mobility. Grading will facilitate runoff 

while maintaining vegetative cover, and the cover system 

~ barriers will minimize infiltration from precipitation. 

1-5 
1349E 



• 
SECTION 2 

Date: December 1988 

Revision No. 0 

EPA ID No. OHD 015205424 

GENERAL INFORMATION 

2.1 GROUNDWATER HYDROGEOLOGY 

Groundwater exists in both the glacial drifts and bedrock with 

a head difference of 15 to 25 feet on the site. The bedrock 

wells produce yields ranging from 25 to 100 gallons per minute 

(gpm), while the municipal alluvial wells have yielded as much 

as 2,000 gpm. The alluvial aquifer flows in a direction 

parallel to Newman Creek, in a east-southeasterly direction 

toward the Tuscarawas River, less than 1 mile east. 

Further hydrogeological details are available in the Closure 

Plan (1988). 

2.2 SURFACE HYDROLOGY 

Newman Creek flows over the -pre-glacial valley in a easterly 

direction just north of the plant site toward the Tascarawas 

River, which flows south less than 2,000 feet east of the 

plant. A lagoon that was used for wastewater streams in the 

past exists on the site. The lagoon is located approximately 

250 feet north of the plant (just west of the buried 

pre-glacial valley) and is 260 by 95 feet in dimension with a 

surface area of approximately 20,000 square feet. The 

longitudinal axis of the lagoon parallels Newman Creek, and a 

berm surrounds the lower elevation of the lagoon preventing 

runoff intq the creek. 
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In the past, the lagoon received waste streams from the plant 
that contained heavy metals, chlorinated solvents, and nonhalo­
genated solvents. The lagoon dissipated excess water via evapor­
ation with no direct discharge to local surface water bodies. 
The lagoon is no longer used for discharges. EPA Region V has 
declared the lagoon a hazardous waste surface impoundment. No 
waste streams are currently discharged into the lagoon, and 
existing water, if present, is the result of rainfall. 

Currently, waste streams are placed in barrels and transported 
offsite by truck to a hazardous materials waste site. Noncontact 
cooling water is disc~arged directly to Newman Creek. This 
water is derived from the two onsite groundwater production 
wells equipped with scrubbers to remove volatile organics that 
are initially present at concentrations ranging between 0. 02 

and 0. 86 parts per million (ppm). Discharged cooling water is 
periodically 

organics. 

monitored 

2.3 REGIONAL WATER USES 

and contains negligible volatile 

Regional water uses in the vicinity of the EKCO facility 
include recreational uses for surface water and potable water 
uses from groundwaters. 'The surface water body near the site is 
Newman Creek. The surface impoundment is located adjacent to 
Newman Creek, which flows approximately 1,500 feet east to the 
Tuscarawas River. The Tuscarawas River is used for recreational 
purposes. The City of Massillon relies on groundwater for a 
potable water supply. The Ohio Water Service Company supplies 
the majority of potable water to area residents. However, as 
noted in the Interim Measures Report (Revised February 1988), 
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some areas west and northwest of the facility may have private 

water wells. Also, several production wells are located within 

1 mile of the EKCO site. The Ohio Water Service water wells are 

located in the unconsolidated formation in the Tuscarawas River 

Valley. The depths and locations of the privately owned water 

wells are not known. 

2 . 4 METEOROLOGY 

Annual precipitation in the area is 35.90 inches/year based on 

30 years of recordings by the Akron Canton Weather Service 

Office. Class A pan evaporation is approximately 40 inches/year 

as interpreted from a map in the Weather Bureau Technical Paper 

No. 37. A major rainfall event (25 year/24 hour), is 4 inches 

as listed in the Weather Bureau Technical Paper No. 40 for 
Stark County, Ohio. 
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CONTAMINANTS OF CONCERN 

Contaminants of concern have been identified in the Closure 
Plan (1988) and include halogenated hydrocarbons, heavy metals, 

and a nonhalogenated solvent. The contaminants of concern are 

listed below. 

1349E 

Heavy Metals 
cadmium 
chromium 
lead 

Nonhalogenated Solvents 

2-butanone 

Chlorinated Organics 
trichloroethylene (TCA) 
trichloroethane (TCA) 
dichloroethylene 

dichloroethane 

dichlorobenzene 
vinyl chloride 

methylene chloride 

(methyl ethyl ketone or MEK) 
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PATHWAY-SPECIFIC INFORMATION 

Approximately 50 domestic and 5 commercial wells tap the 

bedrock aquifer within a 1-mile radius of the site. Two of the 
production wells exist on the site with an approximate depth of 

225 feet. Six municipal wells tap the deep drift (approximately 

150 feet) of the pre-glacial valley located 2,500 feet east and 

northeast of the site. The alluvial aquifer in which the 

municipal wells are located travels parallel to Newman Creek. 
The direction of the deeper bedrock aquifer is obscured because 

of the pumping of onsi te production wells, which affects the 

gradient direction in the vicinity of the plant. How this may 

affect the migration of contaminants that may have leached from 

the lagoon area into the shallower, alluvial aquifer is unknown 

at present. Volatiles that occur in the lagoon have been found 

in water from the onsite production wells. The production wells 

are equipped with strippers that remove volatile organics prior 

to the water's use in the plant and subsequent discharge to 
Newman Creek. 

4.1.1 Current Analytical Monitoring Information 

As mentioned previously, volatile organic compounds including 

TCE and TCA were found in groundwater beneath the plant site in 

wells Dl, D2, D3, 04, and W-10. (See RCRA Closure Plan for well 

locations.) Elevated levels of benzene, dichloroethenes, and 
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vinyl chloride were also found in several wells. The locations 

of these wells do not permit adequate delineation of the 

contaminant plume. Therefore, further monitoring is planned. 

The sludge and soil sampling also has indicated cadmium, 

chromium, and lead occur at elevated concentrations at 

locations at the facility. Because these contaminants occur at 

marked concentrations in the lagoon sludges, it may be inferred 

that groundwater may carry them downgradient. However, 

groundwater quality analytical results have not indicated the 

metals above their maximum concentration limits specified by 

the Safe Drinking Water Act. 

4.1.2 Planned Analytical Monitoring Information 

In order to more precisely define the directions and dimensions 

of the groundwater contaminant plume, further groundwater 

monitoring is planned. Future monitoring and evaluation is 

detailed in the Groundwater Assessment Plan (1987). 

4.1.3 Likely and Unlikely Groundwater Pathways 

Drinking of contaminated groundwater by downgradient well users 

represents a potential contaminant pathway of concern. ·Other 

domestic uses of contaminated groundwater, such as bathing and 

laundering clothes, may represent other relevant mechanisms of 

exposure. In addition, groundwater may· be used for irrigating 

crops and watering livestock; however, these uses are not 

considered likely due to the urban/industrialized location of 
the site. 
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Recharge of groundwater-borne contaminants into Newman Creek is 

a concern. Information to date indicates that the hydraulic 

gradient flows away from Newman Creek toward the plant 

production well. Additional information will be acquired during 

the Groundwater Quality Assessment, which will better clarify 

whether recharge is occurring and whether this is influenced by 

the pumping from the production well (W-10). 

Once the lagoon is stabilized and capped, leaching of 

contaminants to groundwater will be minimized since rainfall 

will not percolate through lagoon sludges and subsequently 

mobilize contaminants. 

4.1.4 Potential Critical Groundwater Receptors 

The receptors that may be exposed to lagoon-associated contam­

inants via the groundwater are downgradient potable water well 

users. These may consist of local residents with wells. Users 
of the municipal well supply are not considered at risk because 

periodic monitoring has not revealed the presence of the 

contaminants of concern above standards in the municipal wells. 

4.2 SURFACE WATER 

The lagoon is no longer in operation but still contains 

excessive levels of the contaminants of concern (i.e., metals). 
Of current concern via the surface water pathway is whether 

contaminants may be mobilized from the lagoon sludges by 

surface water runoff (perhaps after catastrophic failure of the 

berm). Once the lagoon is capped, this pathway will no longer 

pose a significant health threat. 
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Because a berm prevents runoff from the evaporation lagoon to 
Newman Creek, neither this creek nor the Tascarawas River will 
receive contaminants from runnoff in the immediate future. 
Therefore, no potential downstream receptors, such as swimmers 
and fish consumers, will be threatened by the surface water 
pathway. Moreover, the planned lagoon stabilization and capping 
procedures will significantly reduce the possibility of 
contaminant runoff in the future. 

There may be potenti~l for migration of constituents to Newman 
Creek and the Tuscarawas River vi a recharge of groundwater to 
these surface water bodies. Information will be collected to 
address this concern in the Ground Water Assessment Plan (1987). 

4.3 AIR 

Currently, only exposure from volatile organic compounds (VOCs) 
is likely since metals lack sufficient vapor pressure to vola­
tilize. Pot~ntial VOC emissions from the sludges in the lagoon 
prior to closure would be expected to be very low and several 
orders of magnitude below the Threshold Limit Value (TLV) 
established by the American Council for Governmental Industrial 
Hygienists (ACGIH) for the specific chlorinated hydrocarbon 
solvents. Thus, it is· not anticipated that the proximate 
population, the site workers, would be exposed to unacceptable 
VOC concentrations. It is possible that particulates from 
lagoon sludges might become airborne; however, cur rent ly the 
10-foot berm that surrounds the lagoon inhibits such an 
exposure mechanism. 
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It is possible that downwind receptors might breath contaminated 
sludge particles blown by the wind. Suspension may occur only 
during construction activities in and around the lagoon area. 
During such construction, exposure would be of a limited 
duration and could be minimized by wetting the soil before 
closure activities. 

The planned·stabilization and capping would completely prevent 
contaminant migration via the air pathway during the post­
closure period since the waste material would be beneath a 
multilayer cap that will be more than 5 feet thick. 

4.4 SUBSURFACE GAS 

The potential for buildup of subsurface gases is considered 
negligible. This is because the concentrations of organics in 
soil borings were very low. Thus, soil microorganisms would not 
have sufficient carbon source for the buildup of significant 
metabolic products, such as methane. 

4.5 SQ.lL 

Currently, only select employees have direct contact with 
lagoon sludges since the fence surrounding the lagoon is 
secure. The public is excluded from access by a secured fence 
around the property. Thus, trespassers are not likely. 

Regarding employees specifically, the planned solidification 
and capping of the lagoon will preclude direct contact of 
employees with contaminated sludges. Therefore, incidental oral 
ingestion, dermal absorption from skin contact, and breathing 
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of resuspended contaminated sludge particles (see previous 
subsection) will not occur except perhaps during construction. 
Protective measures for workers during construction is 
described in the Health and Safety Plan. 

For these reasons, direct contact with soils is not considered 
a likely contaminant exposure pathway. 
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POTENTIAL EXPOSURE PATHWAYS 

As a result of the analysis presented in this report, it is 
concluded that the major migration pathway for contaminants 
within the ECKO lagoon is via the groundwater. The reasons for 
eliminating other migration pathways have already been given in 
the preceeding subsections. 
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POTENTIAL CRITICAL RECEPTORS 

From the previous analysis, downgradient well users constitute 

potentially affected receptors. No other receptors appear to 

incur an exposure hazard at this time. 
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EXPOSURE POTENTIAL OF THE UNIT 

7.1 POTENTIAL FOR HQMAN EXPOSQRE VIA THE GROUNDWATER PATHWAY 

As previously stated, groundwater is a pathway of concern, and 

downgradient well users constitute a population that may be at 

risk from contaminants leaching into groundwater from the EKCO 

site. 

7.2 POTENTIAL FOR HUMAN EXPOSQRE VIA THE SURFACE WATER PATHWAY 

The surface water pathway does not appear to pose a significant 

threat to downstream water users. 

7.3 POTENTIAL FOR HUMAN EXPOSURE VIA THE AIR PATHWAY 

The air pathway does not appear to pose a significant threat to 

downstream water users. 

7.4 POTENTIAL FOR HQMAN EXPOSQRE VIA SUBSURFACE GAS RELEASES 

The threat of explosion could occur only from the solvent and 

not from metals. The chlorinated solvents used on the site may 

present a combustion hazard in pure form (and prior to use in 

their commercial application). After entering the environment, 

however, the concentrations are sufficiently low that an 

imminent explosion hazard probably does not exist. Moreover, 

halogenated hydrocarbons usually only support combustion (i.e., 

are combustible but not flammable, according to the Department 
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of Transportation). As to the possibility of methane buildup, 

contaminants do not appear to exist in sufficient concentra­

tions to support a bacterial population that might result in 

the significant conversion to methane (i.e., there is not an 

adequate carbon source for methane buildup). 
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PATHWAYS OF CONCERN 

The single pathway of concern is the groundwater, and the 

critical receptors are downgradient well users. 
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QUALITATIVE EXPOSURE ESTIMATES 

The contaminants of concern that may affect downgradient users 

include not just the vocs but also the metals that have shown 

some marginal ability to migrate from the lagoon via 

groundwater. 
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It is estimated that, currently, the risk potential is low and 
that the stabilization and capping procedures planned for the 
lagoon would further reduce risks. This classification has been 

chosen because well monitoring reveals negligible, if any, 

contamination of residential or municipal well water. 

Even though the site is old and contaminant migration has had 
ample time to have occurred, the potential for further 

contaminant migration via groundwater cannot be ruled out at 

this time. 
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Because the potential exists for further contaminant migration 
and because the beneficial influence of current pump and treat 
operations may revert if ever discontinued, the further planned 

groundwater quality assessment is appropriate. More precise 
delineation of the contaminant plume will support a more 

extensive evaluation of the possible health hazards posed by 
contaminants associated with the EKCO site. 
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It is recommended that the currently planned groundwater 

quality assessment proceed. After the results become available, 

possible health hazards should be re-examined with more 

certainty. Evaluation of sediments (as described in the Ground 

Water Assessment Plan, 1988) will also help to characterize 

whether contaminants might be present and pose a possible 

threat to downstream water users. 
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